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Though the letter of Hon. Aleck Boarman, 
on the subject of ‘‘Fees of United States 
Court Officials,’ which appears on page 277 of 
this issue, bears principally upon the subject 
of outrageous fees paid for the prosecution of 
illicit whisky distillers in the mountain sec- 
tions of the southern States, its force and ar- 
gument are equally applicable to the subject 
generally of the fee system of United States 
courts. Some time ago (38 Cent. L. J. 461), 
we gave our views on this subject and urged 
the abolition of the fee system altogether. It 
is every day becoming more apparent that, 
owing to that system, the results of prosecu- 
tions in those courts are altogether out of 
proportion to the enormous expense attend- 
ing them, and that the disposition to insti- 
tute prosecutions for the sake of the fees fre- 
quently causes irreparable damage to innocent 
parties and places the federal government in 
the attitude of persecuting rather than prose- 
cuting. 


> 





The subject of compulsory vaccination in 
the public schools, has been considerably agi- 
tated of late, and in some portions of the 
country, the courts have been called upon to 
decide the question as to the power of public 
officials to insist upon vaccination as a pre- 
requisite to school privileges. The recent 
case of Bissell v. Davison, decided by the 
Supreme Court of Connecticut, discusses this 
point and sheds considerable light upon the 
controversy. ,The question arose there as 
to the validity of a statute of that State 
which authorizes school committees to make 
vaccination a condition of attending schools 
though there be no case of smallpox in the 
town in question and no threatening epidemic. 
The reasoning of the court is that the duty 
of providing for the education of children 
Within its limits, through the support and 
maintenance of public schools, has always 
been regarded in the light of a governmental 
duty resting upon the sovereign State. It isa 
duty not imposed by constitutional provision, 
but has always been assumed by the State; 
not only because the education of youth is a 
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matter of great public utility, but also, and 
chiefly, because it is one of great public ne- 
cessity for the protection and welfare of the 
State itself. In the performance of this duty, 
the State maintains and supports, at great 
expense, and with an ever-watchful solici- 
tude, public schools, throughout its terri- 
tory, and secures to its youth the privilege of 
attendance therein. This is a privilege or 
advantage, rather than a right, in the strict 
technical sense of the term. This privilege 
is granted, and is to be enjoyed, upon such 
terms and under such reasonable conditions 
and restrictions as the law-making power, 
within constitutional limits, may see fit to 
impose ; and within those limits, the question 
what terms, conditions and restrictions will 
best subserve the end sought in the establish- 
ment and maintenance of public schools is a 
question solely for the legislature, and not 
for the courts. The statute in question au- 
thorizes the committee to impose vaccination 
as one of those conditions. The court calls 
attention to the fact that it does not authorize 
or compel compulsory vaccination. It simply 
requires vaccination as one of the conditions 
of the privilege of attencing the public 
school. Its object is to promote the useful- 
ness and efficiency of the schools by caring 
for the health of the scholars. Itis of the 
same general nature as the power given in 
the same section to exclude from the schools 
children of school age, under the age of five 
years, whenever, in the judgment of the 
board or committee, the interests of the 
school will be thereby promoted. The stat- 
ute is essentially a police regulation— as 
much so as would be one giving the power to 
exclude temporarily scholars afflicted. with 
infectious or contagious diseases, or coming 
from homes or districts where such diseases 
were prevalent. In California a statute gave 
to the trustees of the general common school 
districts the power to exclude from the 
schools scholars who had not been vaccinated, 
and this was upheld as a valid exercise of the 
police power. Abeel v. Clark, 84 Cal. 226, 24 
Pac. Rep. 383. In Duffield v. School Dist., 
162 Pa. St. 476, 29 Atl. Rep. 742, a recent 
case, the resolution of a school board re- 
quiring vaccination as a condition of the 
right of attending the public school was up- 
held as a reasonable health regulation for the 
benefit of the pupils and the general pub- 
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lic. The court says that’in the case at bar 
the ‘requirement is made to operate im- 
partially upon all children alike. It affects 
allin the same way, and reasonable provision 
is made for providing free vaccination where 
necessary. It is a reasonable exercise of the 
power to require vaccination, if such require- 
ment ever can, in the nature of things, be a 
reasonable one. If vaccination is a preven- 
tive of smallpox, as claimed by what appears 
to be the great majority of the medical pro- 
fession, the requirement would seem to be a 
reasonable one. Public opinion, also, upon 
this question, as crystallized into law, seems 
to regard it as such a preventive. Itisa 
question, however, about which medical men 
differ greatly, and upon which public opinion 
at the present day may be said to be divided. 
However this may be, it is clear, as the Con- 
necticut court says, that ina case like this, 
touching the terms and conditions of attend- 
ance at the public schools, the question of the 
reasonableness, in this sense, of such a re- 
quirement, is one exclusively for the legisla- 
ture. . 








NOTES OF RECENT DECISIONS. 


MonicipaL Corporation—Conviction Un- 
DER City Orpinance.—In City of St. Louis 
v. Roche, 31S. W. Rep. 915, it is decided 
by the Supreme Court_of Missouri, reversing 
the lower court, that on a trial under a city 
ordinance making it unlawful for any one to 
knowingly associate with persons having the 
reputation of being thieves, the bad reputa- 
tions of the persons with whom defendant as- 
sociated cannot be proved by the testimony 
of police officers as to what they had been 
told by other police officers regarding such 
persons, and that a city ordinance making it 
a penal offense for any one to knowingly and 
unlawfully associate with persons having the 
reputation of being thieves, for the purpose 
of aiding and abetting such persons in their 
unlawful acts, is an invasion of personal lib- 
erty. The following is from the opinion of 
the court: 


Moreover, there is no evidence that the persons with 
whom defendant was charged with associating were 
of the disreputable character alleged in the informa- 
tion, or that defendant had knowledge thereof, even 
if it had been proven. It is true that}several police- 
men testified that they had the repittation of being 
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thieves, and one witness testified that the defendant, 
Roche, had once been convicted, but was subsequent- 
ly granted a new trial and acquitted. We do not un- 
derstand that reputation can be proven in that way or 
that such evidence, if indeed it can be called such, is 
any proof of bad reputation, although admitted, as in 
this case, without objection. As a general rule it 
must be proven by witnesses who are able to state 
that they are acquainted with the general reputa- 
tion of the person whose character is in issue; and 
they should be able to testify from a personal knowl- 
edge of his reputation, or from knowledge which has 
been acquired from those who have had an oppor. 
tunityito know. Reputation is not established by 
what may be said by a few persons who do not know 
what it is, even though they may say that it is bad, 
but must be shown by personal knowledge, or by 
what the people generally say. Cheritree v. Roggen, 
67 Barb. 124; Davis v. Franke, 33 Grat. 418; Martin y, 
Martin, 25 Ala. 201; Kelley v. Proctor, 41 N. H. 189, 
The witnesses who testified to the bad reputation of 
those with whom defendant was charged with asso- 
ciating did not pretend to state that they knew their 
general reputation in the neighborhood in which 
they lived, or their general reputation, and each one 
of them stated that all he kaew of their reputation 
was from what he had learned from other policemen. 
If a person’s reputation can be shown to be bad by 
such facts and circumstances as were introduced in 
evidence in this case, few could be found whose repu- 
tation would, for any length of time, pass unharmed. 

The only question remaining to be disposed of is as 
to the validity of the ordinance, if it be correctly 
set out in the information, which for present pur- 
poses may be conceded. If it can be made a penal of- 
fense for a person to associate with those of his own 
choosing, however disreputable they may be, when 
not in furtherance of some overt act of public inde- 
cency or the perpetration of some crime, then it 
necessarily follows that by the same authority he may 
be compelled to associate with persons not of his own 
choosing. There is no difference in principle. While 
the right of a municipal corporation to pass all need- 
ful laws and ordinances for the health, well-being, 
and to promote the morals of its inhabitants cannot 
be questioned, in doing so it must not invade the 
rights guarantied to them by the organic law of the 
land, among which may be classed that of civil liberty, 
which right is directly abridged by the ordinance un- 
der consideration, making it a penal offense to know- 
ingly associate with persons having the reputation 
of being thieves, burglars, etc. The offense consists, 
not in aiding or abetting in the commission of some 
specific unlawful act, or in conspiring to do so, but in 
knowingly and unlawfully associating with certain 
persons having the reputation of being thieves and 
burglars for the purpose and with the design and in- 
tent of conspiring and combining with said parties to 
aid and abet, assist and promote, such parties, and 
that they did then and there aid, abet, assist, and pro- 
mote the parties aforesaid in gaming, and other un 
lawful and immoral acts. Our constitution and laws 
guaranty to every citizen the right to go where and 
when he pleases, and to associate with whom he 
pleases, exacting from him only that he conduct him- 
self in a decent and orderly manner, that he disturb 


' no one, and that he interfere with the rights of no 
! other citizen. In a case somewhat similar with re- 


spect to the rights of a citizen the Supreme Court of 
Michigan said: ‘‘Personal liberty which is guaran: 
tied to every citizen under our constitution and laws, 


’ eonsists ofthe right of locomotion, to go where one 
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pleases, and when, and do that which may lead to 
one’s business or pleasure, only so far restrained as 
the rights of others may make it necessary for the 
welfare of all other citizens.”” Pinkerton y. Verberg, 
78 Mich. 573, 44 N. W. Rep. 579. This same ordinance 
was before this court in City of St. Louis v. Fitz, 
53 Mo. 582. Since then it has been amended so, as we 
presume, to conform as nearly as may be to the views 
therein expressed. But the amendment did not, in 
our opinion, add anything to its force or validity, and 
that case should be overruled. It was, however, in 
course of the opinion well said: ‘‘Although the evi- 
dence in this case did not show that any of the per- 
sons named as reputed thieves had ever been charged 
or convicted of such a felony, yet we may suppose a 
ease where a person had been so convicted and sent 
to the penitentiary. Such person might well be said 
to have the reputation of being a thief, as he had act- 
ually been convicted and punished as such by a com- 
petent judicial tribunal; but, even in such case, is he 
therefore marked as aleper in society, to be avoided 
by his former associates? This would close the door 
to repentance or reformation, and ‘once a thief always 
a thief? would be the maxim upon which police ofli- 
cers{would act. Perhaps the maxim may answer very 
well, practically, for them, especially in justifying 
precautionary measures, but it will not, and ought not 
tobe enforced by courts, whose business it is to ad- 
minister justice. However humble may be the citi- 
zens arrested under an ordinance prohibiting inter- 
course with such former criminal, his right to select 
his own company, so long as no actual breach of law 
occurs, and no intended breach of law can be estab- 
lished, isas sacred, and as much under the protection 
of the State, as though he moved in the more elevated 
spheres of society.”” As was held by Sherwood, J., in 
the separate opinion in that case: ‘“I'hejordinance is 
absolutely invalid, on the broad ground that its direct 
effect is to invade and necessarily destroy one, at least, 
of those ‘certain inalienable rights’ of citizens be- 
stowed by the Creator and guarantied by the organic 
law,—personal liberty.” 





Asuse oF Process By OrFricER—LIABILITY 
or PLaintirF IN Process.—In Wurmser v. 
Stone, 40 Pac. Rep. 993, it was held by the 
Court of Appeals of Kansas that an officer 
forfeits the protection which the proper exe- 
cution of legal process affords, and becomes 
a trespasser ab initio, when he is guilty of 
such an improper and illegal exercise of au- 
thority under it as warrants the conclusion 
that he intended from the. first to use his 
legal authority as a cover for his illegal con- 
duct; that a plaintiff in replevin, who does 
not direct or participate in a malicious abuse 
of the writ of replevin by the officer in whose 
hands it is placed for service, is not liable for 
the damages sustained by reason of the un- 
lawful acts of the officer ; and that in an action 
of trespass, in which the alleged trespass con- 
sists of an abuse of legal process, subsequent 
irregularities in the action in which the pro- 
cess is issued, for which the party proceeded 
against is not responsible, cannot be consid- 





ered for the purpose of characterizing the 
The court says in part: 


previous act. 


It is well to observe the difference between a ma- 
licious use and a malicious abuse of process. The 
former exists when legal process, civil or criminal, is 
used out of malice and without just cause, but only 
its regular execution is contemplated. There is a 
malicious abuse of process where a party, under pro- 
cess legally and properly issued, employs it wrong- 
fully and unlawfully, and not for the purpose it is in- 
tended by lawto effect. Wood v. Graves, 144 Mass. 
366, 11 N. E. Rep. 567. The malicious use of process, 
either civil or criminal, is reached by an action for 
malicious prosecution; but such action cannot be 
commenced until after the maliciously prosecuted ac- 
tion has terminated in favor of the defendant therein. 
Plummer v. Dennett, 6 Green). 421; Hayden vy. Shed, 
11 Mass. 500; Marbourg v. Smith, 11 Kan. 554; Schip- 
pel v. Norton, 38 Kan. 567,16 Pac. Rep. 804. Where 
an officer acting under process is guilty of such an 
improper and illegal exercise of authority under it as 
will warrant the conclusion that he intended from the 
first to use his legal authority as a cover for his illegal 
conduct, he becomes a trespasser ab initio, and is 
liable for the same as if he had acted without process. 
Barrett v. White, 3 N. H. 210; Breck v. Blanchard, 20 
N. H. 328; Grafton v. Carmichael, 48 Wis. 660,4 N. 
W. Rep. 1079; Ross v. Philbrick, 89 Me. 29; Stoughton 
v. Mott, 25 Vt. 668. If goods are taken by an unlaw- 
ful breaking into a dwelling house, legal process is no 
justification. Llsley v. Nichols, 12 Pick. 270; Welsh v. 
Wilson, 34 Minn. 92,24 N. W. Rep. 327; People v. 
Hubbard, 24 Wend. 369; Freem. Ex’ns, § 256; State 
v. Becker (Ind. Sup.), 31 N. E. Rep. 950. The rigor 
of the common law is changed, in respect to breaking 
into a dwelling house, by the statute, which authorizes 
an oflicer to break open any building for the purpose 
of seizing the property called for by a writ of replevin, 
after he has demanded entrance into the building, 
and delivery of the property, and the same has been 
refused. Gen. St. 1889, § 4918. What constitutes a 
legal demand for entrance will depend upon the cir- 
cumstances of each case. 

It is not every irregularity in the execution of pro- 
cess that will deprive the officer of its protection. To 
have that ,effect, it must be an act of such gross de- 
linquency as to clearly point to the wrong intent. Tay- 
lor v. Jones, 42 N. H. 25. If there was noabuse of the 
process at the time of the taking, subsequent irregu- 
larities in the proceedings in the replevin action could 
not affect the previous taking so as to make it a tres- 
pass. Gardner vy. Campbell, 15 Johns. 402; Grafton v. 
Carmichael, 48 Wis. 660, 4 N. W. Rep. 1079. Conced- 
ing that the conduct of the constable was such as to 
make him a trespasser ab initio, and therefore liable 
in a proper action for damages, yet before the plaint- 
iff in that action can be made liable for the same acts, 
it must appear that he controlled, directed, or coun- 
seled the unlawful use of the process. There is no 
legal presumption that one concurs in the unlawful 
act of another. Snydacker v. Broose, 51 Ill. 357; Ab- 
bott v. Kimball, 19 Vt. 551; Welsh y. Cochran, 63 N. 
Y. 181; Hyde v. Cooper, 26 Vt. 552. Inthe case last 
cited, Redfield, C. J., in rendering the opinion of the 
court, said: ‘*When the party does not direct or con- 
trol the course of the officer, but requires him to pro- 
ceed atthe peril, and the officer makes a mistake of 
law in judging of his official duty, whereby he be- 
comes a trespasser even by relation, the party is not 
affected by it, even when he receives money, which is 
the result of such irregularity, although he was aware 
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of the course pursued by the officer. He is not liable, 
unless he consents to the officer’s course, or subse- 
quently adopts it.”’ There is an entire absence of 
competent testimony in this case to show that the 
plaintiff in error authorized, or had knowledge of, any 
improper conduct of the officer, if there was any, and 
therefore nothing upon which to base a verdict against 
him for damages for any trespass then committed. Be- 
fore he can be so held, it must appear (1) that there 
was such an abuse of the process by the constable as 
to make him a trespasser, and to forfeit all protection 
which his writ otherwise would give; and (2) that 
plaintiff in error either directed or counseled such 
wrongful conduct, or thereafter consented thereto by 
accepting the benefits resulting therefrom, with full 
knowledge of the facts. The instructions which were 
given by the court at the special instance of the de- 
fendant in error ignored these principles, which lie 
at the foundation of the liability of the plalntiff in 
error, and are erroneous. 





Taxation—License oF CARRIER—INTER- 
staTE Commerce.—In City of San Bernardino 
v. Southern Pac. Co., 40 Pac. Rep. 796, it 
was held by the Supreme Court of California 
that a city, situated on a branch and not the 
main line of a foreign railway corporation 
engaged in business involving interstate com- 
merce, cannot impose on the company a li- 
cense tax on the privilege of engaging in the 
business of a common carrier within its lim- 
its. The court upon this question says: 


In the agreed statement of facts we find the follow- 
ing: ‘“Thatthe defendant is now, and at all the times 
stated in plaintiff’s complaint herein was, a railroad 
corporation organized under the laws of the State of 
Kentucky, and engaged in operating, as lessee of the 
Southern Pacific Railroad Company, a continuous 
line of steam railroad, for the carriage of freight, 
passengers, and United States mails, for hire as com- 
mon carriers, from the city of New Orleans, in the 
State of Louisiana, through the States of Louis- 
iana and Texas, the territories of New Mex- 
ico and Arizona, and the States of California 
and Oregon, te the city of Portland in the State 
of Oregon, and that as a part of its said transconti- 
nental line of railroad, and eonnecting with its main 
line thereof, near Colton in the county of San Ber- 
nardino, State of California, it operates a line of 
steam railroad to and into the city of San Bernardino, 
in said county and State, for the carriage of freight, 
passengers and United States mails to and from points 
on its said main line of railroad outside the State of 
California; also between points in the State of Califor- 
nia; and that it does now, and at all times mentioned 
in said complaint did, under contracts with the gov- 
ernment of the United States, regularly carry over its 
said line of railroad the mails of the United States to 
and from said city of San Bernardino, and to and 
from points outside of the State of California, and has 
at all times mentioned in the complaint herein main- 
tained an office at said city of San Bernardino for the 
carrying on of its said business.” 

A license tax which is a tax on the privilege of doing 
business involving interstate commerce, is void, and 
cannot be enforced. This doctrine cannot be questioned. 
In Lyng v. Michigan, 135 U. 8. 161, 10 Sup. Ct. Rep. 725, 
the court said: ‘“‘We have repeatedly held that no 











State has the right to lay a tax on interstate commerce 
in any form, whether by way of duties laid on the 
transportation of the subjects of that commerce, or on 
the receipts derived from that transportation, or on 
the occupation or business of carrying it on, for the 
reason that taxation isa burden on that commeree, 
and amounts to aregulation of it, which solely be- 
longs to congress.” See, also, Crutcher v. Kentucky, 
141 U. S. 47, 11 Sup. Ct. 851. 

It would appear from appellant’s brief that this 
proposition of law is not controverted, but its applica- 
tion to the facts of this case is denied upon the ground, 
as it is claimed, that the line of railroad operated by 
the defendant in the city of San Bernardino is not its 
main trunk line, but is only a branch thereof. In 
other words, it is conceded that a similar license tax 
to the one here involved would not be a valid tax, and 
could not be collected, in any city located upon the 
main trunk line of road between New Orleans and 
Portland, Or., not even in the city of Colton, which is 
situated at the point of junction of the main and 
branch lines, and in the same county as the plaintiff 
itself. Under the agreed statement of facts, there is 
no sound foundation upon which to rest the applica- 
tion of a different principle of law in these two classes 
of cities, Itis stipulated that this branch line is “a 
part of its said transcontinental line of railroad,” and 
in the face of the existence of such fuct we do not 
perceive any force in plaintiff’s contention that this 
particular part of the railroad is no part of its main 
trunk line. But the stipulation of facts even goes be- 
yond this broad statement, and declares that the line 
of road operating in the city of San Bernardino carries 
passengers, freight and United States mails to and 
from points, on its said main line of railroad, outside 
of the State of California; also between points in the 
State of California, and likewise conveys the United 
States mails to and from such points. Carrying pas- 
sengers and freight from San Bernardino to a thou- 
sand places on the line of the road in other States, and 
likewise from those points to San Bernardino, is con- 
ducting an interstate commerce business pure and 
simple, and by the stipulation this is the business the 
defendant is carrying on in the city of San Bernardino. 
The question of power in the city to create such an 
ordinance is not to be tested by the fact as to whether 
or not the city is located upon any particular line of 
railroad, be it trunk or branch line, but rather by the 
character of the business in which the defendant is 
engaged in the eity passing the ordinance. In deal- 
ing with this question, we do not concern ourselves 
as to the character of the franchise under which either 
the trunk line or the branch line of defendant is do- 
ing business. The character of defendant’s business, 
and not the character of its franchise, points the judg- 
ment. Again, as far as plaintiff is concerned, it is the 
terminus of the transcontinental line; but we think 
the question of direct line and termini,wholly imma- 
terial. 

If this question is to be determined by the character 
of the business done, and we are clear that by such 
rule the rights of defendant are to be measured, then 
plaintiff stands upon common ground with every 
other city situated in the State of California upon the 
main line proper, for in those cities the defendant 
conducts and carries on the same kind and character 
of business as is conducted and carried on in the city 
of San Bernardino. While defendant does business 
in the city of San Barnardino in carrying freight and 
passengers to and from other points in the State of 
California upon the trunk line, the same conditions 
are present as to every other city located upon the 
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trunk line, and such circumstances, if controlling, 
would give them all power to levy the tax here as- 
sailed. 

There is no attempt by the ordinance here under 
discussion to levy this tax upon the local business of 
the defendant, even ifthe power to take such course 
existed, but by its terms it includes both local and in- 
terstate business. The ordinance covers its entire 
business as common Carriers, regardless of its nature, 
and therefore, of necessity operates as a burden upon 
interstate commerce, if its business is of that charac- 
ter. As a condition attached to the conduct of its 
business in the city of San Bernardino, it is required 
by this ordinance to pay a tax to the city. In that 
city its business is not confined with the State lines of 
California. It is therefore engaged in interstate com- 
merce, and, being so engaged, no statute or municipal 
law can burden or handicap its business, for the regu- 
lation thereof rests solely in the hands of congress. 





SaLE—STOPPAGE IN Transitu.—In Rogers 
v. Schnieder, 41 N. E. Rep. 71, it was held 
by the Appellate Court of Indiana that as 
affecting the right of stoppage in transitu on 
account of the insolvency of the vendee, it 
was a question for the jury whether the 
transit had ended where the vendee, being 
unable to pay the freight, was, to save de- 
murrage, allowed by the railroad to unload 
the cars and pile the goods in its yard until 
he could pay the freight. The following is 
from the opinion: 


The right of a vendor of personal property to re- 
take it before it comes into the actual possession of 
the vendee, upon the vendee’s insolvency, or inabil- 
ity to pay therefor, is highly favored on account of its 
intrinsic justice. One man’s goods ought not to be 
taken to satisfy the debts of another. The vendor, if 
it be possible to do so, without violating any principle 
of law, should Lave the prior right to make himself 
secure out of the property which gave rise to the 
debt due him, and, to this end, he may retake the 
goods at any time before the ¢ransitus ends. A clear 
an unequivocal case of the termination of the transit 
should be made out by the evidence before the ven- 
dor should be deprived ofthis right. The transit does 
not necessarily end upon the arrival of the goods at 
the point of their destination, but continues so long 
as they remain in the possession and control of the 
carrier as such. Itis true that the carrier may con- 
vert himself into an agent for the vendee, or receive 
and store goods asa warehouseman, and thus ter- 
minate the transit before the goods come into the 
actual possession of the vendor. This constitutes a 
constructive delivery to the vendee, and the vendor’s 
right of stoppage in transitu is lost. Benj. Sales, sec. 
1117; Whitehead v. Anderson, 9 Mees. & W. 518; Will- 
jams vy. Hodgas (N. C.), 18S. E. Rep. 83. There are 
some cases which hold that when the carrier, by ar- 
Tangement or agreement with the vendee, becomes 
his agent or warehouseman, the agreement in order 
to terminate the transitus must be supported bya 
consideration. Farrell v. Railroad Co. (N. C.), 98. E. 
Rep. 302; Whitehead y. Anderson, supra. On the 
other hand, there are cases which hold that any ar- 
Tangement made between the consignee and the car- 
rier by which the carrier becomes a bailee for the 
goods will end the transitus. We do not find it neces- 


.) 





sary togo to either of these extremes in this case. 
Whether or not the ¢ransitus had ended, orin what 
capacity the railroad company held the iron—whether 
as carrier or bailee—at the time the mortgage was 
executed, was a question of fact, tobe determined 
from all the evidence in the case, and should have 
been submitted to the jury. If the evidence was con- 
flicting upon these questions, or if it was undisputed, 
and two reasonable inferences arise therefrom, it was 
within the province of the jury to determine the con- 
flict and to draw the inference, and these questions 
should not be arbitrarily taken from it. The evidence 
makes a strong impression upon our minds that the 
railroad company has not ceased to be acarrier, in 
relation to the iron, at the time the appellant exer- 
cised its right of stoppage in transitu. At all events, 
under the circumstances of this case, the appellant 
was entitled to go to the jury ou that question. 








THE SUICIDE CLAUSE IN LIFE 
POLICIES. 


This subject in the law of life insurance is 
one whose scope is essentially narrow, both 
by reason of the limited ground for subtle 
minds to construct legal theories and distinc- 
tions upon, and because of the comparatively 
small number of cases involving the question. 
The clause itself does not generally contain 
as many as two dozen words, and the reported 
causes construing the same would probably 
not number much more than one hundred in 
all, yet it would be difficult to find any legal 
nut that has been cracked in so many differ- 
ent ways. The Supreme Court of the United 
States has well termed the conflict of deci- 
sions irreconcilable,! and it cannot be said 
that the prospect of agreement between the 
various eminent tribunals that have differed 
on the subject, grows more hopeful as deci- 
sions multiply, and forceful arguments of 
able text-writers appear from time to time. 
Insurance companies have, indeed, attempted 
to sin plify the matter in extending the scope 
of their suicide clauses by adding to them 
words of (seemingly) the most comprehen- 
sive import, but the effect has only been, as 
we shall see later on, to shift the ground of 
contention to another point, equally as diffi- 
cult, equally as contestable as the former. 
The only remedy would seem to be the volun- 
tary abandonment by the insurance com- 
panies of the suicide clause in their policies, 
or statutory regulations dealing -with the sub- 
ject. Missouri has adopted a statute pro- 
viding in substance that suicide shall be no. 
defense to an action on the policy, in spite of 


1 Life Ins. Co. vy. Terry, 15 Wall. 580. 
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a clause to that effect, unless it shall be 
shown that the assured contemplated suicide 
at the time he made his application for the 
policy.” 

I shall discuss the subject under the fol. 
lowing heads: 

1. Where the policy contains no suicide 
clause. 

2. Where the clause used contains the 
word ‘‘suicide,’’ or its equivalent, without 
qualifying words. 

3. Where the words ‘‘sane or insane,’’ or 
their equivalent, are used. 

4. Evidence. 

1. Where the Policy Contains no Suicide 
Clause.—While no cases have been found ex- 
pressly deciding that the suicide of the as- 
sured will avoid a policy, there are numerous 
authoritative dicta to that effect, and it is 
doubtless good law, proceeding, as it does, 
upon the principle that any other rule would 
virtually uphold a fraud against the company, 
and besides would be in contravention of 
sound policy and public morals.* And it has 
been held that where one insures with intent 
to commit suicide and so provide for his 
family and creditors, and, while sane, carries 
out that intent, the policy will be void, the 
court saying: ‘‘This was a legal fraud in its 
inception, and the policy thus obtained never 
had any binding force in his hands.’’* But 
on the other hand, it has been frequently de- 
cided that where the policy has been taken 
out for the benefit of others, suicide of the 


2 Rey. Stat. § 5855. 
3 Horn v. Anglo-Australian, etc., L. I. Co.,7 Jur. 
N. S. 678, 30 L. J. Ch. 511,9 W. R. 359,4 L. T. N.S. 


142; Supreme Commandery v. Ainsworth, 71 Ala. 436, © 


445; Bank of Oil City v. Guardian Mut. Life Ins. Co., 
5 Big. L. I. Cas. 478; Moore v. Woolsey, 4 Ell. & BI. 
243; Hartman y. Keystone Ins. Co.,21 Pa. St. 466; 
Wainewright v. Bland,1 M. & Rob. N. P. Cas. 486; 
Cf. Amicable Society v. Bland,2 Dow & Clark, 1. 
But see contra, dictum of Hunt, J.,in Life Ins. Co. 
v. Terry, 15 Wall. 580, 586; and Cook on life Ins. § 41. 
So it has been held, on the ground of public policy, 
that no recovery can be had when death results from 
the insured having voluntarily submitted herself to 
an illegal operation, known by her to be dangerous 
to life, with intent to cause an abortion, without any 
justifiable medical reason. Hatch vy. Mut. L. Ins. Co., 
120 Mass. 550. 

_ 4Smithv. Nat. Ben. Soc. of N. Y., 51 Hun, 57, 54 
N. Y. Supp. 521. Of course, the word “‘suicide” in the 
rule stated above means felonious suicide, for if the 
death of the assured was accidental, or he took his 
own life while insane, the policy will not be forfeited. 
Horn y. Anglo-Australian, etc., L. Ins. Co., supra. 











assured will be no defense to an action in the 
absence of a clause to that effect.® 

2. Where the Clause used Contains the 
word ‘‘Suicide,’’ or its Equivalent, without 
Qualifying Words. — Insurance companies 
have, however, for many years, been in the 
habit of inserting clauses in their policies, 
providing, in substance, that if the assured 
shall ‘‘commit suicide,’’ or shall ‘‘die by sui- 
cide,’’ or shall ‘‘die by his own hand,” or 
shall ‘‘die by self-destruction,’’ or other 
equivalent expression (for it is indubitably 
settled that these phrases mean one and the 
same thing),* the policy shall be null and 
void. 

a. Deaths Resulting from Accidents.—It 
may be stated at once, that all the authorities 
are agreed that deaths resulting from causes 
purely accidental are not within the meaning 
or scope of such a clause, as, for example, 
the taking of poison by mistake, the uninten- 
tional discharge of a pistol, or the fall from 
a building.’ 

b. Deaths Resulting from Insane Impulse. 
—All the authorities likewise agree that 


5 Patrick v. Excelsior Life Ins. Co., 67 Barb. 202; 
Fitch v. Amer. Pop. L. Ins. Co., 59 N. Y.557; Kerr v. 
Minnesota Mut. Ben. Asso. 39 Minn. 174, 39 N. W. 
Rep. 312; Mills v. Rebstock, 29 Minn. 383, 13 N. W. 
Rep. 162; Darrow v. Family Fund Society, 116 N. Y. 
537, affirming 42 Hun, 245; Northwestern, etc., Asso. 
v. Wanner, 24 Ill. App. 357. 

6 Life Ins. Co. v. Akens, 150 U. S. 468; Bigelow v. 
Berkshire, Life Ins. Co., 98 U.S. 284; Manhattan L. 
Ins. Co. v. Broughton, 109 U. S. 121; Supreme Com- 
mandery v. Ainsworth, 71 Ala. 436; Cooper v. Mass. 
Mut. L. Ins. Co., 102 Mass. 227; Eastabrook v. Union 
Mut. L. Ins. Co., 54 Me. 224; New Home L. Asso. v. 
Hagler, 29 Ill. App. 487; Clift v. Schwabe, 3 C. B. 4387; 
Dufaur v. Professional L. Ins. Co., 25 Beav. 599, 4 
Jur. N. S. 841, 27 L. J. Ch. 817. 

7 Breasted v. Farmers’ Loan & Trust Co., 4 Hill, 73, 
8 N. Y. 299; Mallory v. Traveler’s Ins. Co.,47N. Y. 
52; Penfold v. Universal L. Ins. Co., 85 N. Y. 317; 
Supreme Commandery vy. Ainsworth, 71 Ala. 436; 
Knickerbocker L. Ins. Co. v. Peters, 42 Md. 414; 
Blackstone v. Standard L. & A. Ins. Co., 74 Mich. 593, 
42 N. W. Rep. 156; Michigan Mut. L. Ins. Co. v. 
Naugle, 130 Ind. 79,29 N. E. Rep. 393; Edwards v. 
Travelers’ L. Ins. Co., 20 Fed. R. 661; Eastabrook v. 
Union Mut. L. Ins. Co.,54 Me. 224; Bank of Oil City 
v. Guardian Mut. L. Ins. Co., 4 Big. Ins. Rep. 478; 
Scheffer v. Nat. Life Ins. Co.,25 Minn. 534. So in 
Equitable L. Asso. Soc. v. Patterson, 41 Ga. 338, it was 
ruled that if assured drank to intoxication and while 
in this condition took an overdose of laudanum by 
mistake and died therefrom, this was not a dying by 
his own hand in the sense of the policy, even though 
the mistake was occasioned in some sense by his 
drunkenness; but if he took the laudanum to destroy 
his life, though it was only the intent of a drunken 
man, this was a dying by his own hand. But see 
Pollock v. U. 8S. Nat. Acc. Asso., 102 Pa, St. 230; Hill 
v. Hartford Acc. Ins. Co., 22 Hun (N. Y.), 187. 
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where the act is committed under an insane 
impulse which it is impossible to control, or 
when the assured is unable to understand the 
physical nature and effect of the act at the 
time he commits it, and that death will result 
therefrom, the policy will not be forfeited. 
In other words, the act must be voluntary 
and the assured must be capable of forming 
an intention to commit it. The limitation of 
the rule is well expressed in Weed v. Mut. 
Ben. L. Ins. Co. The court there says: 
“The policy was avoided, unless his mind 
was so impaired that he did not understand 
the consequences of his action, and that death 
would ensue. If he exercised volition, was 
capable of forming an intention, and with full 
knowledge that death would follow his action, 
his mind concurring in the act, he voluntarily 
destroyed his own life, the policy, by its 
terms, became null and void and of no effect.’’ 
The following examples of deaths of this kind 
are given in the books: Where the assured, 
jn a paroxysm of fever, threw himself from a 
window, or, having been bled, under the in- 
fluence of delirium removed the bandages, or 
compassed his destruction by any method 
while in a state of blind frenzy, etc. It will 
be perceived that cases of this description are 
little more than mere accident, and are, in 
fact, so treated. 

¢. Construction of Clause.—Having thus 
determined that in order to prevent a re- 
covery under the clause in question, it is nec- 
essary that the death of the assured should 
have veen intentional, not accidental, and 
voluntary, not involuntary, the question at 
once presents itself, what is meant by the 
term ‘‘suicide?’’ Does it imply the idea of 
felony? Is it essential, in order to bring the 
act of self-destruction within the meaning of 
the clause, that the mind of the assured 

5’ Manhattan Life Ins. Co. v. Broughton, 109 U. 8. 
121; Scheffer v. Nat. Life Ins. Co., 25 Minn. 534; Law- 
rence v. Mut. Life Ins. Co., 5 Ill. App. 280; Van 
Zandt v. Mut. Ben. Ins. Co., 55 N. Y. 169; Newton v. 
Mut. Ben. L. I. Co., 76 N. Y. 426; Borrodaile v. Hun- 
ter,5 M. & G.639; Mecham v.N. Y. State Mut. Ben. 
Asso., 120 N. Y. 287, affirming 46 Hun, 363; Conn. Mut. 
L. Ins. Co. v. Groom, 86 Pa. St. 92; American L. Ins. 
Co. v. Isett, 74 Pa. St. 176; New Home L. Asso. v. 
Hagler, 29 Ill. App. 487; Coverston v. Conn. Mut. L. 
Ins. Co., 4 Big. Ins. Rep. 169; Bank of Oil City v. 
Guar. Mut. L. Ins. Co., 5 Big. Ins. Rep. 478; Dean v. 
American Mut. L. Ins. Co., 4 Allen (Mass.), 96; St. 
Louis L. Ins. Co. v. Graves, 6 Bush (Ky.), 268. 

970 N. Y.561, affirming 41 N. Y, Super, 476 and 35 
N. Y. Super. 386. 

0 Cases, supra. 





should be capable of distinguishing between 
right and wrong at the time of the commis- 
sion of the act? In brief, is suicide self- 
murder? This is the question which has 
evoked so much discussion in the construc- 
tion of this clause, and given rise to two ex- 
actly opposite opinions, one of which is called 
the English and one the American doctrine. 

English Doctrine.—The earliest case on 
the subject is that of Bayley v. Alexander, 
which arose in Bengal in 1818." Here it was 
held that a recovery might be had in spite of 
the clause in question, if the assured was in- 
sane at the time of the commission of the act, 
on the ground that the word suicide must be 
taken in its criminal sense. 

Bayley v. Alexander was not referred to 
either by the court or in the arguments of 
counsel in the next case that arose on the 
question—Borradaile v. Hunter,” which es- 
tablished the English doctrine. The clause 
here used was ‘‘die by his own hand.’’ The 
assured destroyed himself by drowning, and 
the jury found that he ‘‘voluntarily threw 
himself into the water, knowing at the time 
that he should thereby destroy his life, and 
intending thereby to do so, but at the time 
of committing the act he was not capable of 
judging between right and wrong.’’ Here 
the question of moral insanity was squarely 
raised, and the court, Maule, Erskine and 
Coltman, JJ. (Tindal, C. J., dissenting), 
held that there could be no recovery. Erskine, 
J., said: ‘*‘The only qualification that a 
liberal interpretation of the words with refer- 
ence to the nature of the contract requires is, 
that the act of self-destruction should be the 
voluntary and wilful act of a man having at 
the time sufficient powers of mind and reason 
to understand the physical nature and conse- 
quence of such an act, and having at the time 
a purpose and intention to cause his own 
death by that act, and the question whether 
at the time he was capable of understanding 
the moral nature and quality of his purpose, 
is not relevant to the inquiry further than as 
it might help to illustrate the extent of his 
capacity to understand the physical character 
of the act itself.’’ 

The next English case was Clift v. 
Schwabe,” where the clause in the policy was 

11 Kast’s Notes, 79; 1 Morley’s India Dig. 352, cited 
in Biddle on Ins. 832. 


126M. & G. 639. 
18 8 C, B, 487, reversing 2 Car. & K. 134. 
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‘‘commit suicide.’’ It was attempted in the 
argument to differentiate this case from 
Borradaile v. Hunter, supra, on the ground 
that while the words ‘‘die by his own hand’’ 
might be broad enough to include all cases of 
intentional self-destruction, the phrase, ‘‘com- 
mit suicide,’’ had a technical signification, 
indicating only the self-destruction of one 
conscious of the moral character of his act; 
but the court considered the two expressions 
equal and, by a majority decision of five to 
two, re-affirmed Borradaile v. Hunter. Rolfe, 
B., after reviewing the authorities and con- 
cluding from them that the word ‘‘suicide’’ 
‘did not necessarily, ex vi termini, import a 
criminal act, and therefore the act of a re- 
sponsible moral agent,’ continues as follows: 
‘But after all our decision must rest entirely 
on what is the ordinary meaning of the term. 
In my opinion, every act of self-destruction 
is, in common language, described by the 
word suicide, provided it be the intentional 
act of a party knowing the probable conse- 
quences of what he is about. This is, I 
think, the ordinary meaning of the word, and 
I see nothing in the context enabling me to 
give it any but its ordinary signification.’’ 
These decisions established the English rule 
which has been subsequently adhered to.™ 
It has also been followed in two or three 
States in this country. The earliest case in 
this country arose in New York in 1843," 
and seems to have laid down what has been 
subsequently known as the American doctrine, 
that death by one’s own hand imported a fel- 
onious self-destruction ; but it has been prac- 
tically overruled by Van Zandt v. Mut. Ben. 
L. Ins. Co., and New York may now be 
said to follow the English doctrine.” This is 
also true of Massachusetts,'* and possibly of 


14 Dufaur v. Professional L. Assurance Co., 25 Beav. 
599; 4 Jur. N.S. 841; 27 L.J. Ch. 817; White v. Brit- 
ish Empire Mut. L. I. Co., 38 L. J. Ch. 538; 17 W. R. 
26;19 L. T. N. 8S. 306;7 L. R. Eq. 394; Stormont vy. 
Waterloo L. & Casualty Assur. Co., 1 F. & F. 22. 

1 Breasted v. Farmers’ Loan & Trust Co., 4 Hill, 
73, 8 N. Y. 299. 

16 65 N. Y. 169. 

17 Weed v. Mut. L. Ins. Co., 70 N. Y. 561, affirming 
41 N. Y. Super. 476; Newton v. Mut. Ben. L. Ins. Co., 
76 N. Y. 426; Fowler vw Mut. L. Ins. Co., 4 Lans. 202; 
Mecham v. N. Y. State Mut. Ben. Ass., 46 Hun, 363, 
affirmed in 120 N. Y. 237. See, also, McClure v. Mut. 
L. Ins. Co., 55 N. Y. 651; Koenig v. Globe Mut. L. 
Ins. Co., 17 N. Y. Super. Ct. 558. 

18 Dean v. American Mut. L. Ins. Co., 4 Allen 
(Mass.), 96; Cooper v. Mass. Mut. L. Ins. Co., 102 
Mass. 227. 
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Vermont ; while a similar ruling was given 
in several of the lower federal courts before 
the Supreme Court of the United States had 
passed upon the question.”” The same doc- 
trine is also found as a dictum in an early 
Pennsylvania case, which has been subse- 
quently overruled.”! 

American Doctrine.—The case of Breasted 
v. Farmers’ Loan & Trust Co.,” which was 
stated above to be the earliest case in this 
country on the clause in question, although 
subsequently discredited, if not overruled, in 
the State in which it arose, was cited as an 
authority in favor of the rule laid down by 
the Supreme Court of the United States, in 
the case of Life Ins. Co. v. Terry,” the 
leading case in American law on the matter 
under discussion. The rule is stated by Hunt, 
J., who delivered the opinion of the court, 
as follows: ‘‘If the assured, being in the 
possession of his ordinary reasoning faculties, 
from anger, pride, jealousy, or a desire to es- 
cape from the ills of life, intentionally takes his 
own life, the proviso attaches, and there can be 
no recovery. If the death‘is caused by the vol- 
untary act of the assured, he knowing and in- 
tending that his death shall be the result of his 
act, but when his reasoning faculties are so 
far impaired that he is not able to understand 
the moral character, the general nature, con- 


sequences and effect of the act he is about to 


commit, or when he is impelled thereto by an 
insane impulse, which he has not the power to 
resist, such death is not within the contempla- 
tion of the parties to the contract, and the 
insurer is liable.’”? The rule thus laid has 
been several times affirmed by the Supreme 
Court in later cases,** and has been adopted 


19 Hathaway v. Nat. Life Ins. Co., 48 Vt. 335. But 
see Billings v. Accident Ins. Co., 64 Vt. 78. 

20 Gay v. Union Mut. L. Ins. Co., 9 Blatch. 142; Min- 
nick v. Mut. Ben. L. Ins. Co., 3 Brews. 502; Bill- 
meyer v. Guardian L..Ins. Co., cited in Bliss on Ins. 
§ 237. 

21 Hartman v. Keystone Iron Co., 21 Pa. St. 466. 

22 4 Hill, 78,8 N. Y. 299. 

23:15 Wall. 580, affm’g 1 Dill. 403. 

24 Ins. Co. v. Rodel, 95 U. S. 282; Manhattan L. Ins. 
Co. v. Broughton, 109 U.S. 121; Accident Ins. Co. v. 
Crandal, 120 U.S. 527, affm’g, 27 Fed. Rep. 40; Life 
Ins. Co. v. Akens, 150 U. S. 468; Conn. Ins. Co. Vv. 
Lathrop, 111 U. S. 612, also, Waters v. Conn. Mut. L. 
Ins. Co.,2 Fed. Rep. 892, wherein Nixon, D. J., de- 
fines insanity as follows: “In law a man is insane 
when he is not capable of understanding (1) that 4 
design is unlawful or that an act is morally wrong; oF 
(2) understanding this, when he is unable to control 
his conduct in the light of such knowledge.” Jarvis 
y. Conn, Mut. L. Ins. Co., 5 Ins. L. J. (N. D. IIl.), 507. 
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and followed by most of the States whose 
courts have passed on the question. Thus 
Alabama,” Georgia, Illinois,” Indiana,” 
Louisiana,” Maine,” Michigan,*' Minnesota,” 
Ohio,* Pennsylvania,“ Tennessee,* and 
Texas,” have followed the Federal courts. In 
Maryland the exact point has not been de- 
cided, although the decision appears to in- 
cline to the American doctrine,®” while in 
Kentucky the court was equally divided 
on the question.*® The rule has also been 
applied in cases where the clause used was, 
apparently, much broader ‘and more compre- 
hensive in its scope. Thus where the policy 
was to be avoided if the assured should, ‘‘un- 
der any circumstances, die by his own hand,’’ 
it was held that the phrase ‘‘under any cir- 
stances’? was too general and indefinite to 
affect the customary construction of the rest 
of the provision. A like decision was made 
in New Home Life Asso. v. Hagler,” 
where the provision read ‘‘any act of self-de- 
struction, whatever.’’ Soin a recent case 
in the Supreme Court,“ where the clause was 
‘“‘suicide,—the self-destruction of the as- 
sured in any form,’’ etc., the court held the 
words ‘‘in any form’’ to refer only to the 
manner of killing, and insufficient to prevent 
the operation of the ordinary rule of con- 
struction. Gray, J., speaking for the court, 
said: ‘‘The act, whether described by words 
of Saxon or Latin origin, or partly of the 
one and partly of the other,—‘dying by his 
own hand,’ ‘self-killing,’ ‘self-slaughter,’ 
‘suicide,’ ‘self-destruction’—without more, 
cannot be imputed to a man who, by rea- 
son of insanity (as is commonly said), ‘is 
not himself.’ * * * The clause contains 
no such significant and decisive words as 

*% Supreme Commandery v. Ainsworth, 71 Ala. 436. 

2 Merritt v. Cotton States L. Ins. Co., 55 Ga. 108, 59 
Ga. 664; Life Asso. v. Waller, 57 Ga. 533. 

7 New Home L. Asso. v. Hagler, 29 Ill. App. 487. 

% Mich. Mut. L. Ins. Co. v. Naugle, 130 Ind. 79, 29 
N. E. Rep. 393. 

* Phillips v. La. Eq. L. Ins. Co., 26 La. Ann. 404. 

8 Eastabrook v. Mut. L. Ins. Co., 54 Me. 224. 

51 Jno. Hancock L. Ins. Co. v. Moore, 34 Mich. 41. 

® Scheffer v. Nat. L. Ins. Co., 25 Minn, 534. 

83 Schultz v. Ins. Co., 40 Ohio St. 217. 

3 Conn. Mut. L. Ins. Co. v. Groom, 86 Pa. St. 92. 
oho Phadenhauer vy. Germania L. Ins. Co., 7 Heisk. 

te 
‘(ame Life Ins. Co. v. Walden, 26S. W. Rep. 

Knickerbocker L. Ins. Co. vy. Peters, 42 Md. 414. 

3 St. Louis L. Ins. Co. v. Graves, 6 Bush, 268. 


% 29 Ill. App. 437. 
® Conn. Mut. Life Ins. Co. vy. Akens, 150 U. 8, 468, 





‘die by suicide, sane or issane,’ as in Bige- 
low v. Berkshire Ins. Co.,* or ‘by suicide, 
felonious or otherwise, sane or insane,’ as in 
Travelers’ Ins. Co. v. McConkey.’’” 

3. Where the Words *‘Sane or Insane’’ or 
their Equivalent are Used.—The insurance 
companies, seeing with alarm the American 
doctrine of moral insanity spreading, and 
recognizing that they were, as Mr. Bliss 
observes, the victims of a vicious argu- 
ment in a circle carried on between 
the court and the jury, the court rul- 
ing that the suicide clause did not cover 
cases where the assured at the time of 
the commission of the act was incapable of 
judging right from wrong, and the jury, in- 
ferring from the act itself, without more, that 
the assured was, in fact, incapable of doing 
so (Bliss, Life Ins., § 244), endeavored to 
frustrate this apparent conspiracy by adding 
to the usual clause the words ‘‘sane or 
insane,’’ ‘‘voluntary or involuntary,’’ ‘‘volun- 
tary or otherwise,’’ ‘‘felonious or otherwise,’’ 
or some other similar expression. These 
phrases have generally been held to mean 
the same thing,® and the right of insurance 
companies to insert them in policies was ex- 
pressly affirmed in Bigelow v. Berkshire L. 
Ins. Co.,“ as being against neither public pol- 
icy nor sound morals. The court, after refer- 
ring to the risk to which the companies were left 
subject under Life Ins. Co. v. Terry, continues 
as follows: ‘‘But the insurers in this case 
have gone farther and sought to avoid alto- 
gether this class of risks. If they have suc- 
ceeded in doing so, it is our duty to give 
effect to the contract; as neither the policy 
of the law nor sound morals forbid them to 
make it.’’ The use of this clause, it would 
seem, ought to have put a stop to the un- 
fortunate differences of the courts which I 
have sketched above. It was doubtless in- 
tended todo so, but already two different 
doctrines of construction have been adopted 
in reference to it by the courts which have 
held it under advisement, doctrines peculiarly 


41 93 U.S, 284. 

42 127 U. S. 661. 

43 Bigelow v. Berkshire L. Ins. Co., 93 U.S. 284; 
Riley v. Hartford Life & Annuity Ins. Co., 25 Fed. 
Rep. 315; Suppiger v. Covenant Mut. Ben. Asso., 20 
Ill. App. 595. Although in Jacobs v. Nat. L. Ins. Co., 
5 Big. Ins. Rep. (D. C.) 42, it was held that, where the 
clause was “‘die by his own hand, voluntary or other- 
wise,” the words ‘‘or otherwise” were of uncertain 
meaning and void. 

4493 U.S. 284. 
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analogous to the two which we have already 
discussed. The case of Bigelow v. Berk- 
shire L. Ins. Co.,® holds that the clause in 
question includes at least cases where the 
deceased purposely destroyed his own life 
though at the time unconscious of the moral 
quality of his act. The court says: ‘‘It is 
unnecessary to discuss the various phases of 
insanity, in order to determine whether a 
state of circumstances might not possibly 
arise which would defeat the condition. It 
will be time to decide that question when 
such a case is presented. For the purposes 
of this suit, it is enough to say, that the 
policy was rendered void, if the insured was 
conscious of the physical nature of his act, 
and intended by it to cause his death, al- 
though, at the time, he was incapable of judg- 
ing between right and wrong, and of under- 
standing the moral consequences of what he 
was doing.’’ Andin Travelers’ Ins. Co. v. 
McConkey, “Harlan, J., said: ‘‘No valid claim 
can be made under the policy, if the insured, 
either intentionally or when insane, inflicted 
upon himself the injuries which caused his 
death.’’ Both of these cases are unsatis- 
factory as leaving it in doubt whether the 
clause includes cases where the assured is 
unconscious of the physical nature and effects 
of his act, or is impelled to its commission by 
an insane impulse impossible to resist, or 
when he is under the influence of frenzy or 
delirium. That it does not, seems to be clearly 
indicated in Bigelow’s case though the con- 
trary would appear from McConkey’s case.” 
But, whatever may be the-rule of the Federal 
courts, the majority of State courts hold 
that the cases enumerated above do not come 
within the scope of the clause. In other 
words, the act of the assured must be volun- 
tary and intentional, although he may be at 


the time incapable of discerning its moral , 


quality.** Other courts on the contrary hold 

4 Supra. 

46 127 U. S. 661, 668. 

47 See, also, Riley v. Life & Annuity Ins. Co., 25 
Fed. Rep. 315, where the court citing Bigelow’s case 
held there could be no recovery under such a clause 
where the act was committed otherwise than acci- 
dentally. “Of course,” says Treat, J., “ifitis acci- 
dental, it was not his act.”” Also, Home Ben. Asso. 
v. Sargent, 142 U.S. 691, 35 Fed. Rep. 711; Keels v. 
Mut. Reserve Fund Asso., 29 Fed. Rep. 198. 

4 Pierce v. Travelers L. Ins. Co., 34 Wis. 889; Ad- 
kins v. Columbia L. Ins. Co., 70 Mo. 27; Streeter v. 
Ins. Society, 65 Mich. 199; Sabin v. Senate of the Nat. 


Union, 90 Mich. 177; Suppiger v. Covenant Mut. Ben. 
Asso., 20 Ill. App. 595, where the court said; ‘The 





that the clause in question will avoid the 
policy although the assured be utterly bereft 
of reason at the time of his self-destruction, 
and incapable of knowing that the act he 
perpetrates will cause his death.” It will be 
seen that the effect of the first construction 
of a clause containing the words ‘‘sane or 
insane’’ is to place the liability of the insurer 
exactly where it would be under the English 
rule as to the suicide clause without those 
words, while the effect of the second con- 
struction of the same clause as given above, 
is to exempt the insurer from all liability ex- 
cept where death is accidental; and it is uni- 
formly held that death by accident does not 
come within the provision of the ‘‘sane or in- 
sane’’ addition to the suicide clause,” un- 
less, perhaps, the policy contains an express 
stipulation to that effect.* 

4. Evidence.—A beneficiary under a life 
policy has the burden of proving the fact of 
death and his right to recover.” But the 
company has the burden of establishing sui- 
cide where it is set up as a defense; and 
where there is no evidence as to the manner 
of death, or where the evidence is equally 
balanced between the theories of suicide 
and accident, the presumption will be in 
favor of the latter ;* though where evidence 





test th:n would seem to be, was the act intentional.” 
Lawrence v. Mut. L. Ins. Co., 5 Ill. App. 280; North- 
western Mut. L. Ins. Co. v. Hazelett, 105 Ind. 212; 
Mut. Ben. Life Ins. Co. v. Davies, 87 Ky. 541. 

49 De Gorgaza v. Knickerbocker, L. Ins. Co., 65 N. 
Y. 232; Scarth v. Security Mut. Life Asso., 75 Iowa, 
346, 39 N. W. Rep. 658; Billings v. Accident Ins. Co., 
64 Vt. 78, 24 Atl. Rep. 656; Dennis v. Union Mut. L. 
Ins. Co., 84 Cal. 570, 24 Pac. Rep. 120; Chapman v. 
Republic L. Ins. Co., 6 Biss. (C. C.) 238; Riley v. Life 
& Annuity Ins. Co., 25 Fed. Rep. 315. See Blackstone 
v. Standard &c., Ins. Co., 74 Mich. 592, 611. 

50 Pierce v. Travelers’ L. Ins. Co., 34 Wis. 389; Bill- 
ings v. Accident Ins. Co., 64 Vt. 78, 24 Atl. Rep. 656; 
Edwards vy. “ravelers L. Ins. Co., 20 Fed. Rep. 661; 
Penfold vy. Universal L. Ins. Co., 85 N. Y. 317; Home 
Ben. Asso. v. Sargent, 142 U. S. 691; Northwestern 
Mut. L. Ins. Co. v. Hazelett, 105 Ind. 212; Scarth v. 
Security Mut. L. Society, 75 Iowa, 346, 39 N. W. Rep. 
658. 

51 Keels vy. Mut. Res. Fund Asso., 29 Fed. Rep. 198, 

52 Wackerle v. Mut. L. Ins. Co., 14 Fed. Rep. 23. 

58 Travelers’ Ins. Co. v. McConkey, 127 U. S. 661; 
Home Ben. Asso. vy. Sargent, 142 U. 8. 691; Ingersoll 
v. Knights of Golden Rule, 47 Fed. Rep. 272; Keels v. 
Mut. Res. Fund. Asso., 29 Fed. Rep. 198; Edwards v. 
Traveler’s L. Ins. Co.,20 Fed. Rep. 661; Dennis v. 
Union Mut. L. Ins. Co., 84 Cal. 570; Traveler’s Ins. 
Co. v. Sheppard, 85 Ga. 751, 12S. E. Rep. 18; Phillips 
v. La, Eq. L. Ins. Co., 26 La. Ann. 404; John Hancock 
Mut. L. Ins. Co. v. Moore, 84 Mich. 41; Mallory v- 
Traveler’s Ins. Co.,47.N. Y. 52; Washourn v. Nat'l 
Ace, Asso., 10 N. Y. Supp. 366; Continental Ins, Co. ¥- 
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jeaves the matter in doubt, there is no legal 
presumption at all.* Again, it is not compe- 
tent, on the same question, whether the death 
of insured was due to accident or suicide, for 
the company to show that deceased was an 
infidel and atheist and argue from this fact in 
favor of intentional suicide ;© and the same 
rule applies where insured is a spiritualist. 
And where circumstantial evidence is relied 
on, it must exclude with reasonable certainty 
every other hypothesis of death by accident 
or the act of another. But every man is 
presumed to be sane, and the burden of prov- 
ing insanity is on the party alleging it; and 
the fact of suicide itself is not sufficient evi- 
dence of insanity, although where there is 
other evidence tending to show an insane 
condition, the fact of suicide may be consid- 
ered in connection with it. The suicide 
clauses now in use by the insurance compa- 


Delpeuch, 82 Pa. St. 225; Coverston v. Conn. Mut. L. 
Ins. Co., 4 Big. Ins. Rep. 169, 3 Ins. L. J. 118; Schultz 
vy. Ins. Co., 40 Ohio St. 217; Ins. Co. v. Bennett, 90 
Tenn. 256; Walcott v. Metropolitan L. Ins. Co., 64 Vt. 
221; Mut. L. Ins. Co. vy. Tillman, 84 Tex. 31; Cronk- 
hite v. Travelers’ Ins. Co., 75 Wis. 116; Bachmeyer v. 
Mut. Res. Fund Asso., 82 Wis. 355: Wright v. Sun 
Mat. L. Ins. Co., 29 Up. Can. C. P. 221; Stormount v. 
Waterloo, 1 F. & F. 22; Contra, Mut. Ben. L. Ins. Co., 
y. Davies, 87 Ky. 541; and see Merrett v. Accident 
Asso., 98 Mich. 338. And the burden of proving 
suicide as a defense remains on the defendant through- 
out and is not shifted by the verdict of the coroner’s 
jury. Mut. L. Ins. Co. v. Hayward, 27S. W. Rep. (Tex.) 
86; Goldschmidt v. Mut. Life Ins. Co., 102 N. Y. 486, 
reversing 33 Hun, 441, though the inquisition of the 
coroner is admissible in evidence. U. S. L. Ins. Co. 
vy. Vocke, 129 Ill. 557. But where the plaintiff has 
stated in her proofs of death that the death was 
caused by suicide, she must show the jury that she 
was mistaken and that the death was accidental. 
Keels vy. Mut. Res. Fund Asso., 29 Fed. Rep. 198. 

4 Guardian Mut. Life Ins. Co. v. Hogan, 80 IIl. 
App. 35. 

5 Gibson v. Mut. L. Ins. Co., 87 N. Y. 580. 

% Continental Ins. Co. v. Delpeuch, 82 Pa. St. 225. 

5] Leman vy. Manhattan L. Ins. Co., 46 La. Ann. 
- 15 South. Rep. 388; Mallory v. Ins. Co., 47 N. Y. 

8 Blackstone vy. Mut. L. Ins. Co., 74 Mich. 592; 
Coverston v. Conn. Mut. L. Ins. Co., 4 Big. Ins. Rep. 
169, 3 Ins. L. J. 118; Bank of Oil City v. Guar. Mut. 
L. Ins. Co., 5 Big. Ins. Rep. 478; Weed v. Mut. Ben. 
L. Ins. Co., 70 N. Y. 561; McClure v. Mut. L. Ins. Co., 
55 N. Y. 651; Meacham vy. N. Y. St. Mut. Ben. Asso., 
120 N. Y. 287; Coffer v. Home Ins. Co., 35 N. Y. Super. 
314; Supreme Commandery v. Ainsworth, 71 Ala. 436; 
Merritt vy. Cotton States L. Ins. Co., 55 Ga. 103; 
Phadenhauer y. Germania L. Ins. Co., 7 Heisk. 
(Tenn.) 567; Life Ins. Co. v. Terry, 1 Dillon, 403, 15 
Wall. 580; Mut. Ben. L. Ins. Co. v. Davies, 87 Ky. 
541; Knickerbocker L. Ins. Co. v. Peters, 42 Md. 414; 
Fowler v. Mut. L. Ins. Co., 4 Lans. 202. 

® Scheffer vy. Nat’l L. Ins. Co., 35 Minn. 534. 





nies are various in their provisions. Nearly 
all of them have fixed a limit of two or three 
years, some of them only one, beyond which 
the suicide of the assured will not avoid the 
policy. Some have provided for the return 
of the premiums paid in or the payment only 
of the net reserve of the policy in the case of 
suicide ;© and six or seven have entirely dis- 
carded the suicide clause, a method which, it 
is to be hoped, will gradually recommend it- 
self to all other companies, as well on the 
ground of liberality to policy holders as for 
the prevention of future legal contests. 
Baltimore, Md. Warp B. Cos. 


60 This has been sustained by the courts. 
tine v. Mut. Ben. L. Ins. Co., 24 Fed. Rep. 159. 

61 The following companies have abandoned the 
clause: New York Life, Berkshire Life, Confedera- 
tion Life, Jno. Hancock Life, Manhattan Life, Mutual 
Life of Kentucky, Washington Life, and possibly one 
or two others. 


Salen- 








WITNESS—CONVICTED OF PERJURY—COMPE.- 
TENT IF PARDONED. 


DIEHL'V. RODGERS. 


Supreme Court of Pennsylvania, July 18, 1896. 

In Pennsylvania the statutes provide that one con- 
victed of perjury “shall be forever disqualified from 
being a witness in any matter in controversy,” * °* 
“unless the judgment of conviction be judicially set 
aside or reversed:” Held, that a pardon by the gov- 
ernor of one so convicted prior to the event to which 
he testified removes the disability. 


MITCHELL, J.: The main question is the com- 
petency of the witness Lindsay, who had been 
convicted of perjury, but pardoned by the 
governor, prior to the events to which he testi- 
fied. he general rule is that a pardon does 
away with the future consequences of the criminal 
act, as completely as if it had never been com- 
mitted. It is said in a case which will be noticed 
more fully hereafter (Houghtaling v. Kelder- 
house. 1 Parker, Cr. R. 241) that the doctrine of 
restoration of competency is modern, and that 
the authority of Coke is against it, but that, later, 
Holt and others established it. Passing by the 
obvious doubt whether any doctrine established 
by Lord Chief Justice Holt can fairly be called 
modern, we find that what Coke says in Brown v. 
Crashaw, 2 Bulst. 154, is, citing 11 Hen. IV. fol. 
41b, that one attainted of felony, but pardoned, is 
not a competent witness for poena mori potest, 
culpa perennis erit. ‘The authorities, however, are 
unanimously against this maxim: “If the king 
pardon these offenders, they are thereby ren- 
dered competent witnesses, though their credit is 
to be still left to the jury, for the king’s pardon 
takes away peonam et culpam in foro humano.” 2 
Hale, P. C. 278. ‘‘It is now settled that a pardon 








ae et pa ee ee ee ee in 


eee ogee See es 


prs ape mene ont atta tee 


+ ote 





274 ‘CENTRAL LAW JOURNAL. No. 14 





— 





removes, not only the punishment, but all the 
legal disabilities consequent on the crime.’ 2 
Russ. Crimes, 975; 7 Bac. Abr. (Bouvier’s Ed.) 
tit. ‘Pardon,’ H, p. 416. In England, however, 
aspecial exception is made in the case of perjury, 
where a distinction is taken between conviction 
on an indictment at common law and on an in- 
dictment under the statute of 5 Eliz. ch. 9, which 
declares that no person so convicted shall thence- 
forth be received as a witness, to be deposed and 
sworn in any court of record, until such judg- 
ment be reversed. 2 Russ. Crimes, 604. The 
distinction appears to have been first made by 
Lord Chief Justice Holt, who, in Rex v. Greepe, 
2 Salk. 514, says: ‘‘Where one is convicted upon 
the statute, it is part of the judgment to be dis- 
abled (to be a witness), but at common law it is 
only a consequential disability ;’’ and he accord- 
ingly held that the king’s pardon removed the 
latter disability, but not the former. This ruling 
he repeated in Rex v. Crosby, Jd. 689; Rex v. 
Ford, Jd. 691; and Anon., 3 Salk. 155. It is now 
accepted as the settled law in England. ‘A par- 
don removes, not only the punishment, but all 
the legal disabilities consequent on the crime, 
* * * wherever the disability is a conse- 
quence of the judgment; but where it is declared 
by an act of parliament to be part of the punish- 
ment, as in the case of perjury on 5 Eliz. ch. 9, 
the king’s pardon will not make the witness com- 
petent.’? 2 Russ. Crimes, 975. The American 
text writers have generally followed this dis- 
tinction, without question, and apparently with- 
out much consideration. The ablest discussion 
to be found is in an article published in 1834 in 
11 Am. Jur. 356, signed “G.,’’ which perhaps 
may be safely conjectured to be by Prof. Green- 
leaf, who was then writing his work on Evidence, 
in which he adopts the same view, and quotes 
the article at considerable length. The writer, 
whether Greenleaf or another, follows the Eng- 
lish distinction, but says, with accurate logic and 
great candor: ‘‘Thesoundness of the reason is 
not as apparent as the justness of the exception. 
* * * Tf the culprit be sentenced to a fine and 
imprisonment and the pillory, and the whole of- 
fense is pardoned, by what authority shall any of 
these punishments be inflicted? And if, instead 
of the pillory, he is sentenced to incapacity as a 
witness, is the case altered? The pardon takes 
away the effect of ‘the judgment, and nullifies all 
its consequences. Of what importance is it, then, 
whether the incapacity makes part of the judg- 
ment by statute, or follows it by the common law? 
* * * Tt would be more satisfactory, therefore, 
if a reason for this exception could be found in- 
dependent of the form in which the sentence may 
have been awarded.”’ Instead, however, of pur- 
suing the true course, and, where the reasons of 
a rule are altogether unsatisfactory, inquiring 
carefully into the soundness of the rule itself, 
ratio legis est anima legis, he proceeds ingeniously 
to find a reason in the idea that while the dis- 
qualification to be a witness is a part of the pun- 








ishment, and may operate severely against the 
convict, yet it may also be regarded as a rule of 
evidence which is within the legislative provinee 
to adopt or remove. 

The American courts, however, have not ac- 
cepted the rule or its reasons as unquestioningly 
as the text writers. The diligence of counsel, 
and my own investigations, have only succeeded 
in finding two cases which have followed the 
English rule. In Houghtaling v. Kelderhouse, | 
Parker, Cr. R. 241, the point was expressly raised 
and decided, on the line of argument, and largely 
on the authority of the article in the American 


’ Jurist above quoted, but also on the words of the 


New York statute, that one convicted of perjury 
shall not be received as a witness, unless the 
judgment be reversed, while in regard to other 
offenses the incompetency is declared unless par- 
doned; showing that the legislature had pardons 
in contemplation,—a point that will be noticed 
hereafter in connection with our own statute, 
The other case is Foreman y. Baldwin, 24 Ill. 
298, which simply rules the point on the English 
cases, without discussion; saying that com- 
petency can only be restored by the legislature, 
and adding the surprising statement that “at 
every session there are applications of this 
character.’’ In Holridge v. Gillespie, 2 Johns. 
Ch. 35, the point appears, but so briefly, asa 
mere note at the end of the report, that no satis- 
factory evidence can be got from it of the views 
of the chancellor,—Kent. On the other hand, in 
Perkins v. Stevens, 24 Pick. 277, it was held that 
a general pardon would unquestionably restore 
competency destroyed by conviction of forgery; 
and while the court held the pardon in that case 
to be only limited and partial, yet they say that 
the statute providing that a pardon should not 
restore qualification for office, ‘‘unless expressly 
so ordered by the terms of the pardon,”’ plainly 
‘acknowledges the power of the executive to re- 
move even the statute disqualification.’’ In Wood 
v. Fitzgerald, 3 Oreg. 568, it was held that, the 
power of pardon given by the constitution being 
without limitation, a full pardon would restore 
the right to vote to one who had been convicted 
of arson, though the constitution itself declared 
that the privileges of an elector should be forfeited 
by conviction of any crime punishable by im- 
prisonment in the penitentiary. These are the 
only decisions on the particular point, but in the 
long roll of cases, especially in our own State and 
in the Supreme Court of the United States, where 
the general subject has been most frequently and 
ably discussed from a great variety of points of 
view, there is nowhere any hint of such a restric- 
tion on the effect of a pardon. In Hoffman. 
Coster, 2 Whart. 453, where the offense was 
passing counterfeit money, it is said (page 468): 
“One of the consequences resulting from the 
sentence was the disability of the party to be 
sworn as a witness; and when all the sentence is 
removed, together with the consequences of the 
sentence, except what had been suffered, this dit- 
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ability is removed. It cannot exist separate 
from the source from which it is derived.”’ And 
the general effect of all the cases is thus stated in 
Ex parte Garland, 4 Wall. 353, 380: ‘‘A pardon 
reaches both the punishment prescribed for the 
offense and the guilt of the offender, and, when 
the pardon is full, it releases the punishment, 
and blots out of existence the guilt, so that in the 
eye of the law the offender is as innocent as if he 
had never committed the offense. * * * It re- 
moves the penalties and the disabilities, and re- 
stores him to all his civil rights.” 

In this position of the adjudicated cases, we 
are left free to follow what seems to us the 
sounder and more weighty reasons. The English 
distinction is not substantial. All penal conse- 
quences of crime, whether by common law or by 
statute, are equally results of the transgression of 
the law, and even the common-law consequences 
are historically presumed to be of statutory 
origin. There is no basis in sound reason for in- 
cluding one and excluding the other from the 
power to pardon. The reason assigned by Coke 
was repudiated by Holt. The reason substituted 
by Holt is shown by the writer in the American 
Jurist, already quoted, to be equally unsatis- 
factory; and, with deference to the latter’s evi- 
dent learning and ability, his reason is little 
better. Mr. Hargrave, in a very learned and 
elaborate discussion of this subject of com- 
petency, unfortunately not extending to the con- 
sideration of convictions on the statute, suggests 
a reason which is explanatory, if not convincing: 
“Where parliament imposes a disability, to at- 
tribute to the king, singly, a power of removing 
it, might at least approach to the assertion of a 
dispensing power in the crown;”’ referring to the 
great case in the reign of James II. on the power 
of dispensing with the test act. 2 Harg. Jur. Arg. 
224. The king’s prerogative of pardon is by 
the common law, but an act of parliament 
is supreme, and can change the common 
law in respect to prerogative, as well as 
to other matters; and, if it has done so, 
the prerogative is thereafter limited accord- 
ingly. This reason cannot apply to the 
American States, under written constitutions 
which are superior to the legislative power. The 
constitution of the United States (article 2, § 2) 
gives the president power to grant pardons, ex- 
cept in cases of impeachment, and ‘“‘the power 
thus conferred is unlimited, with the exception 
stated. * * * It is not subject to legislative 
control. Congress can neither limit the effect of 
his pardon, nor exclude from its exercise any 
class of offenders. The benign prerogative of 
mercy reposed in him cannot be fettered by any 
legislative restrictions.” Ex parte Garland, 4 
Wall. 333, 380. Itis true, there was a strong 
dissent in that case by nearly half the court, but 
it was based on the questions whether the quali- 
fications of attorneys were matters for legislative 
or judicial control, and whether a disqualification 
Imposed on an attorney by statute after his ad- 








mission was an ex post facto law. There was no 
difference of opinion as to the power of pardon, 
or the effect of its exercise upon all parts of the 
penalty or punishment. The constitution of 
Pennsylvania gives the governor the same un- 
limited: power of pardon, with the same single 
exception of cases of impeachment, though the 
exercise of the power is controlled by the condi- 
tion precedent of a recommendation by certain 
officers, conveniently known as the ‘‘Board of 
Pardons.” Article 4,§ 9. The constitution deals 
with the pardoning power, not as a prerogative 
claimed by Divine right, but as an adjunct to the 
administration of justice, recognized in all civi- 
lized governments as necessary, by reason of the 
fallibility of human laws and human tribunals. 
The power so recognized is granted without dis- 
tinction in regard to offenses or their conse- 
quences, and with no exception or limitation but 
the one noted,—of impeachment. The fact that 
one is made shows that the subject of exceptions 
was considered, and therefore expressio unius ex- 
clusio alterius est. The power cannot now be fur- 
ther restricted, or its operation limited, by legis- 
lation. Nor, in fact, has any such restriction 
been attempted. There is no conflict between 
the statute and the executive act, in this respect, 
any more than inany other. The act of 1860 
says the person convicted of perjury “shall be 
forever disqualified from being a witness in any 
matter in controversy,’’ but it also says he shall 
be fined andimprisoned. Both are statutory con- 
sequences of the conviction, and the remission of 
one is no more a violation of the statute than the 
remission of the other. The statute does not say, 
in either case, ‘‘unless he shall be pardoned,”’ 
because the legislature, in enacting the statute. 
was not contemplating the exceptional case of a 
pardon, nor considering its effect on any part of 
the act. The word “‘forever’’ was introduced in 
the disqualification, not with any reference to 
the effect of a pardon, but to show that it was 
not merely to run with the term of imprison- 
ment, and to concur with the exceptions of 
the case of perjury in section 181 of the same 
act, providing that the endurance of the pun- 
ishment shall have the effect of a pardon. 
The result of the two sections, read together, is 
that nothing shall remove the disqualification ex- 
cept a pardon; and this is the intent indicated by 
the commissioners who reported the Criminal 
Code, when they say that section 181 is new, and 
the object was previously attained through the 
pardon of the governor. Report, Purd. Dig. 
(Ed. 1894) p. 563, note. The same views apply 
to the act of 23d May, 1887 (P. L. 158), relating 
to the competency of witnesses, etc. Thatis a 
careful revision and consolidation, by a very com- 
petent hand, of the whole law on the subject; and 
when, in section 5, it provides that a person con- 
victed of perjury shall not be a competent witness, 
although his sentence may have been fully com- 
plied with, etc., it merely continues the law of 
the two sections of the act of 1860, already dis- 
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cussed, with an express provision as to the effect 
of a reversal of the conviction, which would have 
been the legal result even without such expres- 
sion, and a humane exception in cases of injury 
to the convict’s person or property. But this act 
did not, any more than the previous one, have 
any reference to the effect of a pardon. Even if 
this were less clear than it is, as a matter of statu- 
tory construction, the argument ab inconvenienti 
would be very strong. Suppose Lindsay was the 
only witness to a murder, must justice be baffled 
because of his inability? And yet how is it to be 
removed, if not by a pardon? It is said in 24 Ill. 
298, cited supra, that applications are made in 
that State to the legislature. Besides the practical 
difficulties in the delay and the running of the 
statute of limitations, there would be other objec- 
tions in this State. Ifsuch application be re- 
garded as a pardon, the power is in the governor, 
not the legislature; and, if it be regarded as a law, 
then it is special, and must run the gauntlet of 
the prohibitions against special laws relating to 
practice and evidence in judicial proceedings. 
For each and all of these reasons, we are of opin- 
ion that Lindsay was a competent witness, and the 
learned court below was right in admitting his 
testimony. On the other points, we have had some 
doubt as to the propriety of directing a verdict for 
the plaintiff, but are not convinced that it was er- 
ror. The issue was one in which the judge sat as 
ajchancellor, and both parties treated it as a ques— 
tion of law, and requested binding instructions. 
The exceptions and assignments of error as to 
this are not that the judge directed a verdict, but 
that he directed for the plaintiff, instead of the 
defendant. If Lindsay was a competent witness, 
and was believed, the requisites of the statute as 
to wills were complied with. His credibility was 
for the jury, if either party had asked that it be 
submitted, but neither did so. We do not see 
any sound reason to question the result. The 
testator was in full possession of his faculties of 
mind, and had strength of body to sign the will, 
but he had the injunction of the physicians to 
keep quiet, enforced by the information that if he 
had another hemorrhage he might die in 15 min- 
utes. He ordered his will written, and, when it 
was done, ordered it signed. Undoubtedly, he 
was physically able to sign it himself, butat a 
risk to his life that he was not bound, and could 
not be expected, to take. All the evidence shows 
an extremity of a last sickness of which the tes- 
tator was aware, and which he met with notable 
clearness and resolution. The case belongs to the 
class which the statute was meant to provide for. 
Nor is there any reason to doubt that he meant 
his directions for a will, and regarded it as fully 
executed. He desired to know his condition, and 
after consultation his physicians informed him he 
might die in 15 minutes, and if he had any worldly 
matters to settle he had better do so. He at once 
gave his clerk the directions, had them written 
down, and, when read to him, said they were 
what he wanted, and ordered the paper signed. 





— 








His acts do not admit of any other meaning than 
that he intended to make a will, and believed he 
had done so. Judgment affirmed. 


Note.—The general doctrine respecting the effeet 
of a pardon is that it absolves the convict from all 
legal consequences; it renders the offender a new 
man; it eradicates his offense and gives him a new 
credit and capacity, and even so far blots out his guilt 
as that, in the eye of the law, the offender is as inno. 
cent as if he had never committed the offense. Hyp. 
nicutt v. State, 18 Tex. Ct. App. 499; Carr v. State, 19 
Tex. Ct. App. 635; 1 Green. Ev., § 377; People y, 
Pease, 3 Johns. Cas. 232; Ex parte Hunt, 6 Eng. 
(Ark.), 284; State v. Baptiste, 26 La. Ann. 136; Hester 
v. Commonwealth, 8 Pa. St. 154; 2 Hawk. P. ©. 547, 
“A full pardon is a remission of guilt; it releases the 
offense and obliterates it in legal contemplation.” | 
Bish. Cr. Law, § 898; Osborn v. U. S., 91 U. 8. 4%, 
“The pardon makes him, as it were, a new man and 
blots out the offense.” 2 Hawk, P. C. p. 547, § 48; 
Knote v. U. S., 5 Otto, 153; 2 Abb. 149; Hx parte Gar. 
land, 4 Wall. (U. S.) 883; Church on Habeas Corpus, § 
458. Thus, in State v. Blaisdell, 33 N. H. 388, it is 
held that a full pardon granted after the convict has 
suffered the entire punishment imposed on him upon 
his conviction, removes the common law disability of 
incompetency as a witness. But in United Statesy, 
Jones, 2 Wheeler’s Cr. Cas., 451, it is said that no 
credit, however, is to be given to the testimony of 
such witness unless corroborated by the testimony of 
others or by the circumstance of the case. Andin 
Bennett vy. State, 24 Tex. Ct. App. 79, it is said that 
notwithstanding the general doctrine, as to the re 
moval of guilt, etc., “it seems equally well settled that, 
whenever the pardoned convict is presented as a wit: 
ness, the judgment of his conviction may be put in 
evidence against him.’”’ The same view is advanced 
by Dr. Wharton. Whart. Crim. Ev. (8 Ed.), § 489. 
And in Curtis v. Cochran, 50 N. H. 245, the court re- 
marked: ‘A pardon is not presumed to be granted 
on the ground of innocence or total reformation. Cook 
v. Middlesex, 2 Dutcher, 326, 331, 883; 1 Bl. Com. 3%, 
400; 8 Inst. 288, 288; 2 Hawk. P. C., ch. 387, § 8; Com- 
monwealth v. Halloway, 44 Pa. St. 210. It removes 
the disability, but it does not change the common law 
principle that the conviction of an infamous offense is 
evidence of bad character for truth. The general 
character of a person for truth, bad enough to destroy 
his competency as a witness, must be bad enough to 
affect his credibility when his competeucy is restored 
by the executive or legislature branch of the govern 
ment.” ‘And although a pardon cannot convert 4 
wicked man into an honest one, and confer credibility 
upon one who through the infamy of his conduct i8 
not credible, yet such a pardon must be presumed to 
have been conferred after inquiry, upon good and 
sufficient ground, on an object worthy of the indul- 
gence, and therefore worthy of being heard, but the 
degree of credit is still to be left to the jury.” 1 
Starke’s Ev. (7 Am. Ed.), p. 99; Baum vy. Clause,5 
Hill (N. Y.), 196. The Texas Code of Criminal Pro 
cedure provides that one convicted of theft cannot act 
as a juror, even with the consent of the parties. But 
in Easterwood v. State (Tex. Ct. App.), 31 S. W. Rep. 
294, it is held that, under the Constitution, art. 4, re 
ative to the pardoning power, the governor may pat 
don a person convicted of theft, though he has served 
his full term, and such absolute pardon removes his 
disability as ajuror. A pardon will restore the per 
son’s competency as a witness on the trial of an action, 
the right of which accrued before the pardon W# 
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granted. M. K. & T. Ry. v. Howell (Tex. Civ. App.), 
90S. W. Rep. 98. 

The granting of a full and unconditional pardon by 
the president of the United States to a person con- 
victed of a felony restores his competency as a witness. 
Boyd v. U. S., 142 U. S. 450, reversing 45 Fed. Rep. 
1. See further Logan v. U. S., 144 U. S. 263, 45 Fed. 
Rep. 872, reversed; Martin vy. State,21 Tex. App. 11, 
17 8. W. Rep. 430; article by W. F. Finlason, 10 L. J. 
15,2 Am. L. Reg. (N. S.) 474, 58 Law Times, 353. In 
Commonwealth vy. Fregate, 2)Leigh (Va.), 724, it was 
held that a justice of the peace having been convicted 
of the felony of malicious stabbing, sentenced to the 
penitentiary, confined there, and then pardoned, 
thereby forfeited his office and that the pardon 
neither avoided the forfeiture, nor restored his 
capacity. Mr. Greenleaf states the rule ‘‘that a par- 
don restores the competency and completely rehabili- 
tates the party, is limited to cases where the disability 
is a consequence of the judgment, according to the 
principles of the common law. But where the dis- 
ability is annexed to the conviction of a crime by the 
express words of a statute, itis generally agreed that 
apardon will not, in such a case, restore the compe- 
tency uf the offender; the prerogative of the sovereign 
being controlled by the authority of the express law. 
Thus, if a man be adjudged guilty on an indictment 
for perjury, at common law, a pardon will restore 
his competency. But ifthe indictment be founded 
on the statute of 5 Eliz. ch. 9, which declares that no 
person, convicted and attainted of perjury, or suborna- 
tion of perjury, shall be from thereforth received asa 
witness in any court of record, he will not be ren- 
dered competent by pardon.” 1 Greenleaf Ev. § 378. 
As clearly pointed out in the principal case, the dis- 
tinction suggested by Mr. Greenleaf, has not found 
much favor in this country, as the cases above cited 
indicate. See note 1 to § 378, 1 Green. Ev., where the 
question is discussed. 








CORRESPONDENCE. 


FEES OF UNITED STATES COURT OFFICIALS. 


To the Editor of the Central Law Journal: 

“The Moonshiner Courts,” as the illicit distillers 
who make “Wild Cat Whisky” call those of the 
United States courts holding sessions in or near the 
mountain sections of the Southern States, deal with a 
lot of curious business and odds and ends of people. 
A partial analysis of the matters in those courts will 
show that they have an important, serious, as well as 
4’ humorous side, though the latter seems to be better 
known to the public. The traditions of the courts 
show the Moonshiner like Falstaff to be not only 
humorous in himself, “but the cause that wit is in 
others,” and of those droll people many funny stories 
are found in judicial literature. It would, or might 
be less difficult, if not more interesting, to write of the 
humorous, rather than of the serious side of those 
courts. The latter side is made up of several items of 
fact—the principal incidents to those items may be 
found in the killing, now and then, of a deputy marshal 
who goes raiding unwarily into the mountains after 
“Wild Cat Stills; the unnecessary, and in some cases 
cruel if not criminal inconsiderateness of the govern- 
ment in allowing the unwarranted, trifling prosecu- 
tions, which, in showing the narrow line of divisicn 
between persecution and prosecution, give those 
courts the air and judicial atmosphere of the city 
Police court, and the large sums annually expended, 





by the government to carry on the criminal business 
of those courts. The interest to the public, in the 
two items mentioned, is intensified by the fact that 
the public rarely, if ever, receive adequate compensa- 
tion for the occasional unlawful killing of the un- 
fortunate deputies, or forthe outlay of the sums an- 
nually expended for official and other services in those 
courts. The public are abundantly advised, by the 
press, of the sensational occurrences on the raids after 
“Wild Cat Stills;”’ they are informed, too, of the enor- 
mous cost bills of such courts, through the elaborate 
annual reports made by the attorney general, but 
such reports are dull reading, and they often find 
their way to the waste basket rather than to the 
library table of the business man. The defendants, 
against whom the proceedings of those courts are di- 
rected, are sui generis; they usually live in the moun- 
tains, along side the creeks or brooks, on the banks, 
or in the hiding places of which they at all seasons 
conceal and operate their “kettle pot’ or “‘copper 
stills.” At best they are typical “poor white folks,” 
more than 95 per cent. of whom are unadulterated 
Saxons, and they live precariously, making a little 
corn, and now and thena few bales of cotton. In 
their philosophy they see no good reason why the 
government should by taxation forbid them to use 
their primitive methods of stilling. They say ‘“‘its 
their corn and fruit and the revenue laws and prose- 
cuting officials are unjust and oppressive.”’ The nice 
distinctions made by lawyers between crimes malum 
in see and malum prohibita are all Greek to them. 
Nor do they know, or care anything for the fact 
that we have a “Billion Dollar Government,” and 
they are less exercised by the suggestion that the 
hundred millions and more paid by honest distillers 
and liquor dealers are, in the exigencies of things, es- 
sential for the elementary purposes of the govern- 
ment. They often say, with much force from their 
point of view, that “taint natchelly to make a man 
pay for just a little pot stilling of a man’s own corn.” 
Their view of natural justice is emphasized often by 
the florid talk of the local squire, preacher, or the 
politician who “norate” of public things to them. 
They are a simple, illiterate, droll people and they 
are possessed, as lawyers and court officials often 
learn, of cunning artifices for persistent equivocations, 
in deed and words, which enables them often to evade 
the law and make its enforcement under best official 
methods necessarily expensive. The penalties for 
vjolations of the excise laws are not expected to 
make better public morals, or lessen the consumption 
of any sort of liquor, on the contrary the Federal 
Exchequer fattens in proportion to the millions of gal- 
lons annually consumed; the statutes are auxiliary to 
the collection of the revenues. The internal revenue 
system came to us as alegacy of the war. It may be 
wise or unwise to repeal the tax and licenses on 
whisky makers and sellers, but notwithstanding the 
promises repeatedly made by local politicians, in pur- 
suit of office, to their moonshiner constituencies to 
wipe out all such laws, it is not at all probable that 
this or the next generation will consent to any such 
radical change in our methods for securing sufficient 
governmental income as would follow their repeal. 
Let the expense of the ‘‘Moonshiner Courts” be what 
it may, the government, as long as it forces one citizen 
to pay a tax or license for dealing in liquors, will be 
bound, by the honor of an implied warranty, to suc- 
cessfully prosecute and punish all others who, with- 
out paying suchja tax, enter competitively, into 
similar pursuits. In this suggestion inheres one of 
the strongest reasons for persistently, though too often 
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unsatisfactorily, endeavoring in the United States 
courts to enforce the excise laws, even when the 
prosecutions seem, as in fact they often may be, ofa 
trifling nature. If it be admitted that the internal 
revenue system is structurally fixed in our govern- 
mental economies it should be as readily conceded 
that congress owes to the United States courts, es- 
pecially those courts largely dealing with offenders 
against the excise laws, such composite, consistent, 
reformatory legislation as will get rid of, and take 
the place of the incongruous system of laws found in 
the revised statutes, which now provide unjust and 
unequal penalties for violations of the revenue laws, 
and such further legislation as will invest those 
courts with the best official methods for enforcing the 
laws. The prohibitions and penalties in the revenue 
laws are found in statutes which were passed nearly a 
quarter of a century ago, and were directed against a 
condition of things after the war flush with money, 
frauds, and peculations that have almost entirely 
passed away. At that time the government often 
daily collected nearly a million of dollars from the ex- 
cise taxes, then immense illicit distilleries and recti- 
fiers were without sectional distinctions, often oper- 
ated by “‘the oldest and best,” among them Babcock, 
of the “‘altitudinous goose” fame, who will be remem- 
bered as one of the many bold defiant wholesale 
whisky plunderers in early administrations following 
the war. Then the ‘““Moonshiners,” now so much of- 
fending, were unknown factors in the United States 
courts. “Wild Cat Stillers,” and illicit retailers, 
make up fully ninety per cent. or more of all the of- 
fenders who now to the number of four or five hun- 
dred periodically swarm into such courts. A similar 
per cent. of the millions of money, expended annually 
in the business of those courts, is incurred ix unsuc- 
cessful efforts to break up the “Wild Cat” business, 
or punish any adequate number of the defendants. 
The fact that these courtsare daily growing more ex- 
pensive, and the number of defendants increasing 
every year, is full of suggestions that they do not re- 
ceive the best efforts of the officials. To the fee sys- 
tem, that is, the method of paying for official services 
by allowance of fees, to be paid by the government, 
in each criminal case, to the court officers, is due 
much of the well known inefticiency, or failure of the 
courts to successfully deal with, and break up the 
ever increasing illicit traffic. Under the fee system, 
whatever may be the merits of any other method of 
paying the court officials, or whatever may be the, 
cause of the unsatisfactory results, it will be con- 
ceded, by any one at all familiar with the inefticient 
workings of the ‘‘Moonshiner Courts,’ that the pub- 
lic do not secure ajust compensation, either in the 
maintenance of the dignity of the law, or for the 
money annually expended in operating those courts. 
The fee system belongs tono party, it has been a per- 
sistent evil, chargeable to all administrations, since 
the organization of the courts, and will likely remain 
until the people are more fully advised of the serious 
side of those courts. An ineffectual effort, one, too, 
which has had the support and recommendation of sev- 
eral of the presidents, and of several of the attorney 
generals, has been made, in anumber of congressional 
sessions, to abolish the fee system, and provide a 
fixed salary for the district attorney, marshal and clerk 
of the Federal courts. The federal grand juries, not- 
ably one recently holding session in the northern dis- 
trict of Alabama, have severely criticised and pointed 
out some of the defects in the working of the courts 
nuder the fee system. The leading thoughtin that ju- 
ries protest against the fee system suggests, that, in 
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the humane nature of things, the court officials are 
tempted to make cases for their fees rather than for, 
or in the public interest, and that it is not best to gl. 
low the annual earnings of such officials to depend 
on the number of defendants prosecuted, successfully 
or otherwise in the courts. The judiciary committee, 
in congress have, in one house or the other, re. 
peatedly, but unsuccessfully, endeavored to report 
and pass a bill abolishing the fee system. It has 
time and again been denounced in congress as perni- 
cious in its influence, but so far it will not downat 
their bidding. It appears that the several marshals 
who, in annually expending from sixty to ninety 
thousand dollars, for witnesses and deputies fees 
in their district, readily make their maximum of 
$6,000, have been able heretofore, through their 
‘political pull,” to cause this reformatory measure 
to “languish and languishing to die’ in the hands of 
its friends. Something of their ‘‘pull’’ comes about 
because sometimes, if not oftener, members ofcon- 
gress, under whose influence the marshal may have 
secured his appointment, in the reciprocities of 
political things, are permitted, by the marshal, to 
name a deputy marshal in several of the counties in 
the judicial district. To such deputies often the ex- 
clusive privilege of doing all the ‘“Moonshiner” busi- 
ness, in the county, may be given as a quid pro quo 
for the member’sjinfluence when needed. The deputy, 
too, so appointed, with an eye to his personal emolu- 
ments rather than to public interest enjoys reciproc- 
ities with the nearest commissioner. 

In such combinations, or in these ‘‘wheels within 
wheels” something of the marshal’s political influence 
may found,|and to them, too, may be attributed some of 
the causes which increase the number of unnecessary 
arrests, and enter into and bring about unnecessary 
fee bills for the court officials. Some of the lawyers, on 
the judiciary committees in congress should have per- 
sonal knowledge as to the ineffectual methods of those 
courts for enforcing the law, as well as to the costs 
which the government, without adequate results, an- 
nually expends, under the fee system, in carrying on 
the criminal business of those courts. If they do not 
possess such valuable information it may be easily 
obtained from the attorney-general’s report; in those 
reports may be founc tabulated statements showing, 
in detail, the number of defendants tried, the nature 
of the indictments, and the average cost of trials, 
convictions, etc., in each judicial district. It may not 
be best for the public interest to pay the marshal an 
annual salary for the official services of himself and 
deputies. The marshal is only an executive officer, 
and it is suggested by those who think he should be 
compensated, as he is now by fees, that no court pro- 
ceedings can originate in his office, and that if the 
other officials, whose duties are of an administrative 
or judicial nature, faithfully administer the things 
entrusted to them, the marshal, under the stimulus of 
the fee system, will better serve the public interests. 
Theoretically this is true, and there may be much 


difference of opinion on that matter, but as to placing’ 


the clerks, United States commissioners, and district 
attorneys, on an annual salary there can be but little, 
if any difference of opinion among the lawyers and 
judges who are at all familiar with the workings of 
the courts dealing largely in the trial of defendants 
for violating the excise laws in any part of the coun- 
try. The district attorney is or should be an impartial 
judicial officer, and even under the fee system may, 
as a judicial officer, be supplemental to the judge, 
and have a common purpose with him in the enforce 
ment of the penal statu es; theoretically he may, like 
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the judge, stand impartially for the right between 
the government and the defendant on trial, but in the 
line of his official duties prosecutions may, and often 
do originate, and he can encourage or discourage the 
commissioners and deputies in making cases, and in 
the human nature of things it may be that he would 
hetter serve the public if the possibilities under the 
fee system, of making his maximum of $6,000 a year, 
did not depend on the number of defendants sent up 
through the deputies and the United States commis- 
sioners, or from the grand juries, for further proceed- 
ings, trial, etc. In the official methods of the ‘“Moon- 
shiner Courts” probably ninety-five per cent. of the 
prosecutions are begun in commissioners courts, 
many of such cases begin at the instance of profes- 
sional informers who are paid allowances for mileage 
and witness fees, or they materialize in the super- 
serviceable zeal of the favored local deputy who has 
the privilege of earning all the fees in ‘‘Wild Cat” 
cases in his county. Commissioners are essential 
factors in organization of the United States courts, 
and with some changes, in the provisions of the stat- 
utes, and with some enlargements in their jurisdic- 
tion, etc., they would add much to an efficient and 
economical enforcement of the excise laws. In one of 
the Southern States it is shown that the revenue col- 
lections, in the State, were less than $125,000 in 1894, 
and in one of the districts of the same State the gov- 
ernment spent more than $230,000 in prosecuting vio- 
lations of the excise laws. Commissioners should 
possess judicial qualifications, should hold office, at 
anannual salary, for a number of years under ap- 
pointment by the president or attorney-general and 
hold terms at designated places in the judicial district. 
The penal revenue statutes should be shorn of their 
incongruities as to fines and punishments, and the of- 
fenses or crimes denounced in them should be classi- 
fied so as to divide them into misdemeanors, grave 
misdemeanors and felonies. The commissioners’ 
courts should, in some degree, be related to the gov- 
ernment as the justices’ or recorders’ courts are to the 
State, and they should have jurisdiction to try and 
dispose of all misdemeanor cases, with the right of 
appeal to a higher court reserved to the government 
and defendant on questions of law; such appeals 
could easily be had on the commissioner’s statement 
of facts. In this way speedy trials, more satisfactory 
to the public interests, and at much less expense could 
be secured. Now the commissioners are paid in fees, 
about $10,000, a year, on an average, for each district, 
this added to the other costs in criminal cases amounts, 
on an average in each of the several ‘*Moonshiner” dis- 
tricts, to more than $140,000; fifty per cent. or more of 
the entire sum, about five millions, annually appro- 
priated for judicial expenses, is spent in the prosecu- 
tion of “Wild Cat Whisky” and other revenue cases. 
Ifany reader wants to see the serious side of these 
courts further emphasized, he may find, in the at- 
torney-general’s annual reports, tabulated statements 
showing, in detail, all the costs paid for official sery- 
ices and witness fees, and by a little figuring he may 
learn that the average cost of convicting a ‘‘Moon- 
shiner,” through a series of years, in some of those 
courts amounts to more than enough to buy each of 
the convicted defendants a more than average farm 
and equipments. In some of the districts the average 
Cost for convicting a “Moonshiner” runs or varies 
from $600, to $2,500, through a series of years, and in 
others, with similar physical, geographical and moral 
surroundings or conditions, etc., the average runs 
from $200 to $3650; the average cost of all cases termi- 


nated varies from $115, to $620, and in one of the ! 





mountain district the average cost in 1894 was only 
$158 for a conviction. It would be, in an analytical 
way, difficult to account for such wide differences in 
the average costs of a conviction and of a terminated 
case in the several different districts. The writer’s 
familiarity with the methods and business details of 
those courts forbids the suggestion that these wide 
differences result from dishonesty or peculations of 
the court officials. But the thought must come, to 
any one at all familiar with this subject, that the wide 
differences found in the average costs of convictions 
and cases terminated in the “Moonshiner Courts,” is 
attributable to the pernicious fee system, or that there 
is something radically wrong in the organism itself of 
the federal courts. And a further thought must come 
that, out of these radical defects, there will, in the 
nature of things, continue to arise official mismanage- 
ment and loose methods, which, in swelling the costs 
of the United States courts annually to more than five 
million of dollars may suggest to the public that the 
‘Moonshiner Courts” are not so much “temples of 
justice” as they are elemosynary institutions. 

It may be, too, that when thejpublic become more 
impressed with the serious side of those courts, and 
of their inefficiency to return a reasonable value for 
these unwarrantable costs, that they will begin to 
think that the officials, the witnesses, professional in- 
formers and “pot and kettle stillers,” who periodi- 
cally swam into them, as if into ajudicial hive, are 
the chief beneficiaries rather than the national tax 
payers, and such knowledge of their shortcomings 
may lead the public to advise congress that if it is im- 
practicable to make “the play with the candle” it 
may be better to yield to the ‘‘Wild Cat Stillers” idea 
of the natural justice and call off ‘‘the revenoos.” 
After all it may be said that the “‘pot” and ‘kettle 
stillers” defraud the governmnnt of a trifling amount, 
only, as many well informed officials have estimated 
it, about one hundred and twenty-five to one hun- 
dred and fifty thousand dollars annually. The sug- 
gestions in this line of thought are not made to inti- 
mate that congress will or should abolish the revenue 
taxes which annually yield more than 30 per cent of 
the elementary expenses of our ‘Billion Dollar” gov- 
ernment; nor that the Federal courts in ceasing to 
persistently, if too often unsatisfactorilly, prosecute 
the “Wild Catters,’ and all other violators of the 
excise laws should fail to try to make good the im- 
plied warranty that the government pledges to every 
licensed dealer in liquors or tobaccos, etce., that is, that 
he shall be free from the competition in trade of vio- 
lators of the revenue laws; but rather tocall the pub- 
lic’s attention to the serious side of the ‘‘Moonshiner 
Courts” with the hopethat something of thesé sug- 
gestions may find favor with congress at an early day. 

ALECK BOARMAN. 
Shreveport, La. 
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1. ACCORD AND SATISFACTION—Failure to Perform.— 
Where, inthe course of performance of a contract, 
disputes and mutual recriminations arose, and after- 
wards anew and modified contract was made by way 
accord, of but nothing was ever done under it, held, 
that there was no satisfaction, and that the original 
contract remained in force, and an action for damages 
could be maintained for breach thereof.—Crow v. 
KIMBALL LUMBER Cu., U. 8. C. C. of App., 69 Fed. Rep. 
61. 

2. ADMINISTRATION—Executors—Accounting.—Where 
executors joinin conveying property of testator so 
that one of them may make a profit therefrom, the one 
receiving the profit will be held primarily liable there- 
for, and, if it cannot be collected of him, the others 
will then be required to respond.—BECHTOLD V. READ, 
N. J., 32 Atl. Rep. 694. - 

8. ADVERSE POSSESSION—Tacking.—The adverse pos- 

i of ive occupants, between whom a 
privity of estate exists,can be tacked so as to makea 
continuous 20 years adverse possession.—DAVOCK V. 
NEALON, N. J., 32 Atl. Rep. 675. 

4. APPEAL — Stipulations of Counsel.—An appellate 
court will not treat a statute as valid merely because 
counsel agree to its validity.—JONES V. MADISON 
CounTY, Miss., 18 South. Rep. 87. 

5. ASSIGNMENT FOR CREDITORS—Preferences.— Where 
an assignee was the cashier of a creditor bank, the in- 
solvent’s preference of an usurious claim to the bank 
will invalidate the deed of assignment.—HILLER Vv. 
ELLIs, Miss., 18 South. Rep. 95. 

6. ASSUMPSIT — Contract under Seal.—When the 
money to be paid on a contract under seal is by the 
terms of the contract made payable to one not a party 
thereto, such person may sue in assumpsit for money 
had and received, using the sealed instrument as evi- 
dence of his right to recover.—CLaRK V. WALKER, Dela., 
32 Atl. Rep. 646. 
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7. ATTACHMENT BOND—Exemplary Damages.—In an 
action on an attachment bond, plaintiff cannot recover 
exemplary damages where the complaint fails to allege 
that the attachment was sued out without probable 
cause for the belief that the statutory grounds for at. 
tachment existed, though it alleges the non- existence 
of such grounds.—SCHLOSS Vv. ROVELSKY, Ala.; 18 
South. Rep. 71. 

8. CARRIERS — Passengers.—If a street-railway com- 
pany has established by its practice a right in its pas. 
sengers to change without atransfer ticket from one 
carto another inthe completion of their journey, it 
cannot change such practice without due notice.— 
CONSOLIDATED TRACTION CO. V. TABORN, N. J., 32 Atl. 
Rep. 685. 

9. CARRIERS OF GOODS — Contract.—A local station 
agent, as such, has no power, without further an- 
thorization, express or implied, to bind his company 
by a contract to transport freight beyond its line. It 
is, however, entirely competent for a carrier to con- 
tract to carry freight beyond its own line, and if it does 
so indicate, such contract is binding upon it.—Pageg y. 
CHICAGO, ETC., Ry. Co.,S. Dak., 64 N. W. Rep. 137. 


10. CRIMINAL PRACTICE — Embezzlement by Oity 
Treasurer.—Penal Code, providing that an indictment 
in a prosecution of a public officer for using money in- 
trusted to him for personal profit, or for any purpose 
not authorized by law, need only allege that the offi- 
cer had made a profit out of the money, or had used it 
for a purpose not authorized by law, without specify- 
ing any further particulars, is constitutional.—STaTs 
v. Kruy, Wash., 41 Pac. Rep. 126. 


11. CONSTITUTIONAL LAW — Title of Act.—The title of 
an act being “An actto tax intestates’ estates, gifts, 
legacies and collateral inheritance in certain cases,” 
held thatthe title did not express a purpose to tax 
real estate devised, and the provisions of the act for 
that purpose were therefore invalid.—STATE Vv. HAN- 
cock, N. J., 32 Atl. Rep. 689. 


12. CONTRACT OF MARRIED WOMAN.—If a married 
woman be the real borrower of money, she can, by 
force of the statute, bind herself for its repayment; and 
it does not invalidate the transaction if at the time she 
intends to turn the money over to her husband.— 
BAILEY V. TODD, N. J., 32 Atl. Rep. 696. 

13. CONTRACT—Performance—Enforcewment in Equity. 
—A parol agreement with another by a contractor for 
the removal of city garbage that, if such other supplies 
one-third of the teams and labor necessary for the 
work, he shall be entitled to receive one-third of the 
contract price, will, after the teams and labor have 
been supplied, be enforced in equity against the city 
as against the contractor’s judgment creditor, though 
the city had no notice of it.—KaFEs Vv. MCPHERSON, N. 
J., 82 Atl. Rep. 710. 

14. CORPORATIONS — Stockholders.—At the suit of in- 
dividual stockholders in a corporation, a transaction 
of the directors, which, though intra vires, and lawful 
in itself, is executed by them and the person with 
whom they deal in pursuance of a selfish scheme to 
perpetuate themselves as directors in the control of 
the company, and is conspicuously unwise and in- 
jurious to the corporation and its stockholders, will 
be set aside in equity.—WILDES V. RURAL HOMESTEAD 
Co., N. J., 32 Atl. Rep. 676. 

15. CORPORATIONS — Insolvent Corporation—Prefer- 
ence.—To entitle one to a preference on a claim for 
services as manager of an insolvent corporation for 
two months preceding its insolvency, he must prove 
the services actually rendered by him.—DURYEB V- 
UNITED STATES CREDIT SYSTEM CO., N. J., 82 Atl. Rep. 
690. 

16. CORPORATIONS — Place of Business — Removal.— 
Under Act May 9, 1889 (P. L. 412), providing that any 
corporation organized under the general law may 
carry on part of its business out of the State, there 
moval out of the State of the manufacturing plant of & 
corporation is a material change in its object, the 


Vou. 


—_ 
—— 


certific 
to be 
manuf 
00.,N 
17. E 
admits 
its nat 
ackno' 
eviden 
is bey‘ 
owned 
record 
son, 8. 
18, E 
ejectm: 
of a de 
of sale 
eviden: 
law.—( 
19. F 
Where 
is, thre 
veyed 1 
son, al 
in frau 
asuit é 
Atl. Re 
20. FI 
work a 
statute 
benefit 
plied 1 
labor.- 
21. G 
der Cor 
of his ¢ 
fice, an 
affidav 
to whi 
that th 
it is p 
notary 
matter 
notary 
Door é 


2. H 
Act Ma 
person 
other g 
viding 
strictic 
drawn 
walk i. 
Violati 
REST, | 


2B. I 
ance p 
compl; 
keep t 
Sales ji) 





Vou. 41 


CENTRAL LAW JOURNAL. 


281 








certificate providing that the portion of the business 
to be carried on out of the State is the selling of its 
manufactured products.—STICKLE Vv. LIBERTY CYCLE 
0o., N. J., 32 Atl. Rep. 708, 

11. EVIDENCE—Public Record.—Under the rule that 
admits the best attainable evidence of which a case in 
its nature is susceptible, the public record of a duly- 
acknowledged written instrument is admissible in 
evidence, when material, upon proof that the original 
is beyond the jurisdiction of the court and is neither 
owned nor controlled by the party in whose favor the 
record cf such instrument is offered.—STATE v. SEREN- 
son, 8. Dak., 64 N. W. Rep. 130. 

18, EVIDENCE—Certificate of Acknowledgment. — In 
ejectment, where the question at issue is the execution 
ofa deed by a mun and his wife, the original contract 
of sale signed by the man and his wife is admissible in 
evidence, though not acknowledged as required by 
law.—CARR V. FRICK COKE CO., Penn., 32 Atl. Rep. 656. 

19. FRAUDULENT CONVEYANCE—Deed to Husband.— 
Where land bought at foreclosure with a wife’s money 
is,through her ignorance of business methods, con- 
veyed to her husband, deeds from the husband to their 
son, and from him to the wife, will not be set aside, as 
in fraud of the husband’s creditors, though induced by 
asuit against the husband.—BECK V. SHULTZ, N. J., 32 
Atl. Rep. 695. 

2. FRAUDS, STATUTE OF — Contract. — The value of 
work and labor supplied under a contract void by the 
statute of frauds is recoverable upon the theory thata 
benefit has been recovered, from which springs an im- 
plied undertaking to pay the value of such work and 
labor.—BANKER V. HENDERSON, N. J., 32 Atl. Rep. 700. 

21. GARNISHMENT — Affidavit — Foreign Notary.—Un- 
der Code, § 1106, providing that for the authorization 
of his official acts a notary must provide a seal of of- 
fice, an issue in garnishment cannot.be made up on an 
affidavit, purporting to have been taken in Tennessee, 
to which no seal is attached, and which does not show 
that the person who signed the same was a notary, and 
it is not shown that, under the laws of Tennessee, a 
notary public had authority to administer an oath in 
matters not pertaining to the common law duties of a 
notary public.—ALABAMA NAT. BANK v. CHATTANOOGA 
Door & SasH Co., Ala., 18 South. Rep. 74. 


2. Highways—Law of the Road—Bicyclers.—Under 
Act May 7, 1889, § 3, making it a penal offense for any 
person to willfully “ride or drive any horse or any 
other animal” on sidewalk; and Act April 28, 1889, pro- 
viding that bicyclers shall be subject tothe same re 
strictions as are imposed on persons using carriages 
drawn by horses,—one who rides a bicycle on a side- 
walk is subject to the punishment prescribed for a 
Violation of the former act.—COMMONWEALTH V. FoR- 
REST, Penn., 32 Atl. Rep. 652. 


2, INSURANCE POLICY.—In an action on a fire insur- 
ance policy, a plea setting upthat plaintiff failed to 
comply with a clause in the policy requiring her.to 
keep the last inventory and accounts of purchases and 
sales in an iron safe is demurrable, as failing to state 
a defense to the whole action, where, in addition to 
stock, the policy covers fixtures and furniture.— 
MITCHELL Vv. MISSISSIPPI HOME INs. Co., Miss., 18 
South. Rep. 86. 

4. INSURANCE — Waiver of Conditions — Estoppel.— 
One S, the general agent of certain insurance com- 
Panies, called upon plaintiff and asked to be allowed 
‘o place some of the insurance on plaintiff's stock. He 
inquired how much insurance plaintiff intended to 
carry, and plaintiff told him $40,000, and subsequently 
authorized him to place $10,000, of such insurance. § 
alterwards delivered to plaintiff policies, including 
two of $2,500 each, to which were attached riders al 
lowing other insurance to the amount of $27,500, and 
Which both contained the condition that if the as- 
stred should have or afterwards effect other insur- 
ance, without the written consent of the company, the 
Policy should be void, and which also provided that 





only certain specified officials should have authority 
to waive or modify the conditions of the policy. When 
plaintiff received the policies, he examined them to 
see that the amounts were correct, but, relying on his 
conversation with the agent, did not examine them 
further, and placed them in his safe: Held, that by 
delivering the policies with knowledge, through their 
agent, of the amount of insurance intended to be 
taken, the companies waived the condition as to other 
insurance, and were estopped to set the same up, after 
a loss; plaintiff having a right to reply on such knowl- 
edge of the agent.—FIREMAN’S FUND Ins. Co., U.S. C. 
C. of App., 69 Fed. Rep. 71. 

25. LANDLORD AND TENANT — Notice to Quit.—Under 
2 Hill’s Code, 549, subd. 3, making a tenant guilty of 
unlawful detainer who, on notice requiring in the 
alternative payment of rent or surrender of the prem- 
ises, given by the person ‘‘entitled to the rent,’ fails 
to pay the rent or surrender the premises, a notice to 
quit, signed by a joint-owner of premises in his own 
name, and as one of the executors and as attorney, in 
fact of the other executors of the estate, which holds 
the remaining interest requiring payment of rent due 
or surrender of the premises to him, is good.—GIL- 
MORE V. H. W. BAKER Co., Wash., 41 Pac. Rep. 124. 


26. LANDLORD AND TENANT — Denial of Landlord’s 
Title.-—Where it is shownthat a tenant is in possession 
of property by permission of his landlord: Held, that 
he is estopped from denying the title under which he 
holds.—HAMILL V. JALONICK, Okla., 41 Pac. Rep. 139. 


27. MANDAMUS — School Board.—Mandamus will not 
lie to control or dictate the action of school officers in 
matters official intrusted to their judgment, or con- 
cerning which they are authorized to exercise a sound 
discretion.—HINTZ V. MOULTON, S. Dak., 64 N. W. Rep. 
135. 

28. MECHANICS’ LIENS — Railroad Contractors.—The 
Florida statute of June 3, 1887, which gives a superior 
lien to any persons “who shall perform any labor upon 
or for the benefit of any railroad,” etc., isto be con- 
strued as extending its benefits to arailroad contractor 
who has furnished work and labor for construction, as 
well as to those actually performing labor.—COUPER V. 
GaBoory, U. 8. C. C. of App., 69 Fed. Rep. 7. 


29. MINING LEASE.—A license for possession of a min- 
ing claim, which, by the terms of the instrument cre- 
ating it, is made exclusive and irrevocable, and which, 
by reason of expenditures of the licenseein the de- 
velopment of the mines under the agreement, has be- 
come a license coupled with an interest, under which 
possession may be maintained against the world, isa 
lease within Act Feb. 20, 1891, §1, securing alien for 
work and materials furnished for the working of a 
mine, which shall attach to the mine, provided that 
this section shall not apply tothe owners of a mine 
worked by a lessee.—STINSON V. HARDY, Oreg., 41 Pac. 
Rep. 116. 

30. MORTGAGE — Possession—Crops.—A mortgagee of 
real estate, in the absence of an agreement to the con- 
trary, hasthe right atany time to take possession of 
the mortgaged premises, if he can obtain it peaceably, 
and to take the crops that may be growing thereon, 
and apply the proceeds therefrom to the mortgage 
debt.—BaNGOR Sav. BANK V. WALLACE, Me., 32 Atl. 
Rep. 716. 

31. MUNICIPAL BONDSIN AID OF RAILWAYS.—A town 
was authorized by act of legislature to subscribe to aid 
the construction of a railroad, and to issue bonds for 
the amount, but there was no provision forthe ex- 
change of bonds for stock, and stock was not men- 
tioned in the act. The bonds were in fact voted asa 
donation, and the vote was by the constitutional two- 
thirds required in cases of donation, which fact was 
recited in the bonds themselves. Subsequently, by an 
act amending the railroad charter, so as to authorize 
a consolidation with anothercompany, it was provided 
that ‘‘the donation” of bonds thus agreed to be made 
should be paid over to the consolidated company ; and 
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by another act, amending the city charter, the city 
was authorized to levy and collect a special tax for in- 
terest and sinking fund to pay the bonds, and interest 
was accordingly paidfor 11 years: Held, that this was 
a ratification of the bonds, both by the legislature and 
the city.—MAYoOR, ETC., OF CITY OF COLUMBUS V. DEN- 
NISON, U. 8S. C. C. of App., 69 Fed. Rep. 58. 

82. MUNICIPAL CORPORATIONS—Limit of Indebtedness. 
—Held, following the decision of the Supreme Court of 
Pennsylvania, that the language of article 9, § 8, of the 
constitution of that State, limiting the debt of cities to 
7 per cent. of the assessed valuation of taxible prop- 
erty therein, means the valuation fixed by the city au- 
thorities for city taxation, not made by county officers 
for county purposes.—DUPONT V. CITY OF PITTSBURGH, 
U.S.C. C. (Penn.), 69 Fed. Rep. 13. 

83. MUNICIPAL CORPORATION — Officers — Contracts 
with City.—In the absence of a penal prohibitive stat- 
ute, on grounds of public policy alone, an express 
contract entered into between the mayor and council 
of a city of the second class and one who is at the time 
a councilman of such city, for the performance of serv- 
ices for the city, will not be enforced. Such contract, 
while not absolutely void, may be avoided by the city, 
at will, so long as it remains executory; but when it 
was entered into in good faith, was forthe doing of 
lawful and necessary work for the city, and has been, 
without objection, fully executed, the city receiving 
and retaining the benefit thereof,a recovery may be 
had on the quantum meruit for what the services were 
reasonably worth.—CITY OF CONCORDIA V. HAGAMAN, 
Kan., 41 Pac. Rep. 133. 

34. NEGLIGENCE—Personal Injuries—Electric Wires. 
—A person who negligently walks into alive electric 
wire, of the dangerous character of which he is warned 
by the sparks proceeding from it, is negligent.—Cook 
Vv. WILMINGTON CITY ELECTRIC CO., Dela., 32 Atl. Rep. 
643. 


35. NEGOTIABLE INSTRUMENT — Premature Action on 
Note.—Suit cannot be commenced on a promissory 
note, payable at bank, onthe day it falls due, after the 
close of banking hours of that day. The maker is en- 
titled tothe whole of the due day in which to make 
payment.—STATE v. HUMPHREYS, N. J., 32 Atl. Rep. 
706. 

36. PRINCIPAL AND AGENT — Authority.—An agent 
who is authorized to sell standing timber has no im. 
plied authority to accept a note of the purchaser as 
part payment, made payablein three months, to the 
order of the agent individually, and in no manner dis- 
closing his agency; and in such case the principal will 
be sustained in asking for a rescission of the contract. 
—MCGRATH V. VANAMAN, N. J., 32 Atl. Rep. 686. 


37. RAILROAD BONDS — Validity.—Railroad bonds is- 
sued to pay for the construction ofthe road are not 
rendered invalid by proof thatthe road could have 
been, or was, constructed for less than the amount of 
such bonds, ifthe contract for its construction was 
fairly made and carried out, and called for the amount 
of bonds actually issued, and no fraud ia charged in 
the inception or execution of such contract.—FARMERS’ 
Loan & Trust Co. v. ROCKAWAY VALLEY R.Co., U.S. 
C. OC. (N. J.), 69 Fed. Rep. 9. 


38. RAILROAD COMPANY — Mortgage — Foreclosure— 
Receivership.—A court of equity has no power, upon 
a bill for the foreclosure of a railroad mortgage, to 
take into its custody or control, through a receiver or 
otherwise, property not covered by the mortgage, nor 
to make any order that will hinder or delay creditors 
in subjecting property not covered by the mortgage to 
the payment of their debts.—ScoTT v. FARMERS’ LOAN 
& TrusT Co., U. 8. C. C of App., 69 Fed. Rep. 17. 


39. RAILROAD COMPANY — Receivers—Service of Sum- 
mons.—The provisions of Act Feb. 26, 1887, for service 
of summons where a railroad corporation has per- 
mitted its road to be used by any other person or 
corporation, refer exclusively to cases in which a rail- 
road corporation voluntarily parts with possession of 





. its road, or voluntarily permits it to be used by a 


natural person or another corporation, and therefore 
has no application to a case where possession is given 
to receivers.—EX PARTE CHARLES, Ala., 18 South. Rep, 
78. 

40. SALE OF CORPORATE STOCK —Assignment.—A con. 
tract for the repurchase of stock at the option of the 
vendee or his legal representatives, made in con- 
sideration of the purchase of the stock by the vendee, 
is assignable.—MITCHELL V. TAYLOR, Oreg., 41 Pac, 
Rep. 119. 


41. SALES—When Title Passes.—In a contract for the 
sale of personal property, where no agreement is 
made as to credit, the law presumes that the parties 
intended to make the payment of the purchase price 
and the delivery of possession concurrent conditions, 
The vendor has the right to retain possession until 
the purchaser is ready to perform his part of the con- 
tract, or, if the goods have been delivered with the ex- 
pectation of immediate payment, and this condition is 
not performed, the vendor may retake possession of 
the same.—GEORGE W. MERRILL FURNITURE OO. y. 
HILL, Me , 32 Atl. Rep. 712. 

42. TELEGRAPH COMPANIES — Right to Use Oity 
Streets.—Laws 1886, p. 93, § 1, providing that telegraph 
companies, on compliance with the act, may, without 
compensation, use so much of the streets of cities as 
may be reasonably needed for the construction of 
their lines, precludes a city from passing an ordinance 
charging telegraph companies rent for the use of its 
streets.—HODGES V. WESTERN UNION TEL. CO., Miss., 
18 South. Rep. 84. 


43. WILLS—Description of Legatees.—A bequest ofa 
law library to ‘nephews who may read law. Notto 
be sold,’”—was a bequest to such of testator’s nephews 
as had taken up the study of the law with the purpose 
of being admitted to the bar and practicing the pro- 
fession, or as had already been admitted and were 
practicing, but did not include one who, though regis- 
tered as a student, and having read fora year, had 
abandoned all intention of being admitted.—IN RB 
BENSON’S ESTATE, Penn., 82 Atl. Rep. 654. 


44. WILL—Devise of Survivors.—Testator devised his 
residuary estate to his executors, to be equally di- 
vided among his five children, the shares of the sons 
to be paid them when they attained 21 years of age, the 
daughters to receive the interest on their respective 
shares yearly during their lives; ‘‘but if either of them 
die without issue her share is to goto her surviving 
brothers and sister equally to be divided among 
them:” Held that on the death of a brother who left 
children, such children were not entitled to any part 
of the daughter’s share.—ASHHURST V. POTTER, N. J., 32 
Atl. Rep. 698. 


45. WILL — Description.—Where testator devised to 
his daughter ‘‘the house and lot of Jand situate on the 
northwesterly side of” a certain street, and testator 
owned two lots on the north side of that street, on 
which a double house (covering both lots, and which 
was let as two houses) was built, held that testator in- 
tended to give the daughter the double house, and the 
land on which it stood, the land having been conveyed 
to testator as one parcel, though also described in the 
deed to him, by numbers, as two city lots.—WEBB VY. 
CaRNEY, N. J., 32 Atl. Rep. 705. 

46. WITNESS—Transaction with Decedent.—Under B. 
L. § 1002, providing that where one of the parties to the 
contract in issue is dead the other party shall not tes- 
tify in his own favor, except to meet testimony of liv- 
ing witnesses produced against him as to matters tak- 
ing place after the first party’s death, it was proper, in 
an action on a note by the transferee of the deceased 
payee, not to permit defendant to testify as to con: 
versations in regard to the note which occurred in de- 
cedent’s life time and while he owned the note, though 
had with plaintiff, and though plaintiff was a compe 
tent witness thereto in his own behalf.—FARRINGTON 
v. JENNISON, Vt., 32 Atl. Rep. 641. 





